





XUM 


Vou. 27 


THE CENTRAL LAW JOURNAL. 205 








The Central Law Zournal. 








ST. LOUIS, AUGUST 31, 1888. 





CURRENT EVENTS. 





Trusts—Corporation — Monopo.ty.— The 
subject of ‘‘trusts’’ presents itself to the 
inquirer in a fourfold aspect—political, poli- 
tico-economical, moral and legal. As a legal 
journal, we have no jurisdiction of the matter 
of the first three of these phases, except so 
far as under the authority of the legal max- 
im, sic utere tuo ut alienum non loedas, we 
might presume to invade the broad domain of 
morality. We do not propose to doso at 
present, but to consider trusts only with re- 
ference to their legal status and character. In 
other than its legal aspects there has been of 
late some discussion of the subject of trusts ; 
newspapers and other exponents of public 
opinion have had much to say with reference 
to it. We abstain from all remarks upon the 
subject as connected with political questions, 
public policy, or moral considerations, and 
endeavor to regard the discussions with as 


- much equanimity as if the contestants were 


the. mimic potentates of the chess-board or 
the whist-table. 

On the legal side of the matter we may re- 
mark, that as yet there have been but few 
cases and no direct and definite adjudica- 
tion, and we are sadly ata loss for want of 
judicial guidance. We learn, however, from 
a commercial newspaper, that the attorney 
general of the State of New York has re- 
cently instituted proceedings against the par- 
ties interested in the so-called ‘‘ Sugar Trust,”’ 
including many individuals and the North 
River Sugar Refining Company, and, perhaps, 
other corporations. The bill charges that by 
entering into the combination the corporations 
acted ultra vires and forfeited their fran- 
chises, and that the individuals by their ac- 
tion usurped corporation rights, to which 
they were not entitled, and were guilty of 
conspiracy under the laws of the State. 

We do not, of course, presume to anticipate 
the New York Court of Appeals in its con- 
struction of the statute law of its own State ; 
we will only consider the subject in the light 
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of the common law prevalent in all the States, 
and without reference to special statutory 
provisions in any. 

The first question which occurs in this con- 
nection is, what is the legal status and rela- 
tion to each other, and to third persons, of 
private individuals, who hold ‘‘ certificates of 
trust,’’ or who by any other title claim an in- 
terest in the property of the trust or in the 
results of its operations? The answers is, 
that all such persons, howsoever numerous, 
having a right to share in the profits of the 
enterprise, are partners at common law, and 
liable as such to third persons. Men can 
only act in business matters, acquire rights, 
or incur obligations, singly or as partners at 
common law, or as special partners under a 
general or special statute, authorizing such 
partnership, and limiting liability, or as share- 
holders in a corporation duly organized under 
authority of law, by general statute or spe- 
cial eharter. All combinations of men for 
business purposes, bowsoever ingeniously de- 
vised, will be found to resolve themselves 
into one or another of these three—simple 
partnership, limited partnership or a corpor- 
ation. The trust is not a corporation, for it 
has no charter authorizing it to act as such; 
nor is it a limited partnership, for it does not 
pretend to be organized as such under the 
statutes of any State. As it isa combination 
of many persons, acting through officers and 
managers for a common purpose, what can it 
be but a partnership at common law? 

What is the status of a corporation duly in- 
corporated which organizes a trust, or holds 
certificates of trust, or other evidences of 
ownership in it? ‘The answer is, that if its 
action in this respect is in conformity with its 
charter, it holds its trust property as a part- 
ner with such natural persons as may hold 
like property in the same trust. If, however, 
the charter of the corporation, or the general 
law under which it acts, does not authorize 
such proceedings, its action is ultra vires and 
void, and it has incurred all the penalties pre- 
scribed by the law for a violation of its char- 
ter, even to the extent of forfeiture of its 
franchise. 

The crucial question remains: Is the line of 
conduct imputed to the trusts illegal or not? 
The question is not whether their conduct is 
moral or immoral, beneficient or oppressive, 
but whether, under the law as it now stands 
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in most of the States, and under the common 
law, they have a legal right to act as they do 
act? The charge is that they, being men 
possessed of great capital and financial re- 
sources, combine with each other to buy up all 
that is necessary for their purpose of a cer- 
tain commodity, keep up the price and raise 
it to such a point that they can sell at prices 
satisfactory to themselves. If such acts are 
legal there can be no foundation for the 
charge of conspiracy, for men do not ‘‘ con- 
spire ’’ to do that which is lawful. 

It is undeniable that, under the law of any 
of the States, a man may buy as much as he 
can pay for or get credit for, of any lawful 
commodity, do with it what he pleases, hold 
it as long as he likes, and sell ic for as much 
as he can get for it. It will be very difficult 
to assign a reason, why two or more, even 
very many persons, may not-lawfully form a 
partnership, aggregating their capital, and do 
the very same thing. If the enterprise is 
successful and upon selling out their property 
they make a profit, the loss falls upon the 
purchaser; if it is unsuccessful the profit is 
his and the loss is theirs. This simple rule 
of trade applies to every grade of commerce 
and speculation, from that of the humble 
huckster, to that of gigantic ‘‘trust,’’ and we 
know of no principle of law by which we can 
make any distinction between the one and the 
other. The law does not measure the rights 
of men by the scale upon which their busi- 
ness is conducted; what a man may lawfully 
do with a thousand dollars he may lawfully 
do with a million or with ten millions. 

The charge, however, against the trusts is 
that by their combinations of capital and finan- 
cial resources, they absorb the trafic in their 
chosen fields of operations and exclude from 
it all minor dealers, that thus in effect they 
create a monopoly, and obtain the power to 
control absolutely the market price of all ar- 
ticles in which they deal, so that they can, at 
their pleasure, buy at the lowest price or sell 
at the highest. The charge isa very grave 
‘one, and if supported by the facts, might 
well require the careful examination and en- 
ergetic action of the legislative branch of the 
government. Whether the charge is so sup- 
ported, and what should be the appropriate 
legislative action on this subject, are political 
questions which are not within the province 
either of the judiciary, or of legal journal- 





ism. All that we can say just now on the 
subject is, that the word in which this charge 
of oppression is generally formulated is very 
misleading. The word, ‘‘ monopoly,’’ in its 
only legal sense, means an exclusive right to 
deal in and sell certain articles, and this right 
is guaranteed and secured to the monopolist 
by positive law and adequate penalties for its 
infringement. The only legal monopolies in 
the United States are to be found in the copy- 
right and patent laws, and with these we be- 
lieve very few are disposed to quarrel. The 
popular idea of monopoly however, is, that 
it is a scheme by which men, by combination, 
can obtain the control of an article of prime 
necessity, and sell it at their own very high 
price, to the oppression and loss of all con- 
sumers, and of the public generally. For 
this evil, as the law now stands, no remedy 
is provided, and if upon investigation by 
congressional and legislative committees it 
shall be found that the country requires the 
regulation of the combinations complained of, 
resort can only be had to efficient and trench- 
ant legislation. 








NOTES OF RECENT DECISIONS. 


PARTNERSHIP—CONTRACT—ENGAGEMENT OF 
PARTNER TO Pay Frru Desrs—Limit or L1a- 
BILITY—INpEMNITY.—The Supreme Court of 
Kansas recently decided a case in which was 
defined the liability of a partner who, upon 
the dissolution of the firm, assumes by con- 
tract with “his copartner the payment of all 
the debts of the firm. The facts were simply 
that the plaintiff and defendant, being part- 
ners in the purchase of horses, etc. , contracted 
several debts in the course of their business. 
Upon a dissolution of the partnership and set- 
tlement of their accounts it was agreed in 
writing between them, that the defendant 
should pay all the debts of the firm except one 
note which was to be paid by them jointly, 
each partner paying one-half. For some time 
the defendant failed to perform his engage- 
ment, and this suit was brought by the plaint- 
iff in consequence. The court held that the 
plaintiff had a cause of action, irrespective 
of the question whether he had then sus- 
tained actual damage or not. The court said: 

‘*The contract here sued on is not merely 
one to indemnify and save the plaintiff harm- 
less, but it is an unconditional agreement to 
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pay the debts of the partnership. If it was 
to indemnify the plaintiff only, then no action 
could be maintained thereon until the plaint- 
iff had first paid the debts, or in some man- 
ner sustained damage by their non-payment 
by the defendant; but where there is an af- 
firmative contract to do or to perform a cer- 
tain act, or to pay a certain sum of money, 
or a certain indebtedness, an action may be 
maintained, although the plaintiff has per- 
formed no act, or paid no part of the indebt- 
edness, or has sustained no actual damage, 
and the measure of his recovery is the value 
of the act to be done or the payment to be 
made.!' This may seem to be a hardship in 
some instances, but when carefully examined 
it will be seen that the hardship, if any, falls 
upon him who fails to perform his contract, 
and by such neglect or refusal to perform or 
discharge the indebtedness the liability is in- 
curred. Then can he be heard to urge as an 
excuse the haiuship that may attach to such 
arecovery. By his agreement he has made 
the doing of the act or the payment of the 
account his own actor debt, and the plaintiff, 
being primarily liable for the debt, may re- 
cover the amount of it; and it is no defense 
for the defendant to say, ‘ You are not dam- 


‘aged, although I have violated my agree- 


ment,’ or to add, ‘If I am liable it is only 
for nominal damages.’ Where the courts of 
law and equity are separated, serious in- 
convenience and trouble may result from a 
recovery for the actual amount of a debt; 
but in States like ours, where the courts have 
the power to make such orders and decrees 
as will protect the defendant in the payment, 
such as ordering the money to be paid in ex- 
tinguishment of the original indebtedness, or 
that the original debtor be made a party to 
the proceedings, or the like, no serious hard- 
ship or injustice will be done.? The plaint- 
iff’s petition, therefore, stated a cause of ac- 
tion, and the court erred in sustaining the 
motion to {dissolve the attachment. It is 
therefore recommended that the cause be re- 
manded, with the order that the motion of 
the defendant to dissolve the attachment be 


overruled, and the cause proceeded with.’’ 

1 Lathrop v. Atwood, 21 Conn. 116; Stout v. Folger, 
34 Iowa, 71; Bacon vy. Marshall, 37 Lowa, 581; Crofoot, 
v. Moore, 4. Vt. 204; Gage v. Lewis, 68 LIl., 604; Smith 


v. Riddell, 87 Ll. 165. 
2 Ham v. Hill, 29 Mo. 275; Wilson v. Stilwell, 9 Ohio 


St. 467; Jackson v. Turreil, 39 N. J. Law, 329; Stam- 
baug v. Smith, 23 Ohio St. 584. 





THE RIGHT OF ONE RAILWAY COM- 
PANY TO CONDEMN THE PROPERTY 
OF ANOTHER RAILWAY COMPANY 
UNDER A GENERAL STATUTORY 
POWER. 





I. 


It is settled law, needing no citation of 
authorities to support it, that under the usual 
provisions of State constitutions a State leg- 
islature may take private property for anv 


- public use upon compensating the owner and 


may change the use of property already taken 
by the State, and that the legislature in so 
doing may act by itself or by an agent to 
whom it delegates its power, as a railway 
corporatson.! It is also settled law that the 
national government may take private prop- 
erty whenever to do so is an appropriate 
means to carry into execution the powers 
conferred upon it by the federal constitution.? 
Tne subject of this article then resolves it- 
self into one of statutory construction. 

The general rule to be gathered from all 
the authorities, considered together, is, that 
a legislative grant of power to condemn prop- 
erty, expressed in general terms, confers on the 
grantee power to take all kinds of property ex- 
cept property already devoted to public use and 
necessary for the exercise of such use. 

The courts all agree in holding, that by 
such a grant the legislature cannct be sup- 
posed to have intended to give an unlimited 


‘power to take property already devoted to a 


public use, for that would be to nullify its 
own grants by allowing a perpetual taking 
and re-taking, but the authorities are some- 
what conflicting as to the extent of the im- 
plied limitation. 

I will consider first the cases in which one 
railway company has sought, under a power 
to condemn expressed in generar terms, to 
acquire part of another railway company’s 
right of way for some purpose other than 
merely to affect a crossing. Tne attempt 
has been made to cite all the American deci- 
sions of courts of last resort. All decisions 
of lower courts, which I have found and 


1See Secome vy. Railroad Co., 23 Wall. 108; West 
River Bridge Co. v. Dix, 6 How. 507; Richmond R. 
Co. v. Louisa R. Co., 18 How. 71; United States v. 
Chicago, 7 How. 185; Greenwood v. Freight Co., 105 
U. S. 13. 

2 Kohl v. United States, 91 U. S. 367, affirmed United 
States v. Jones, 109 U. S. 513. 
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which have not been superseded by the de- 
cision of an appellate tribunal are also cited. 

The question was considered by the Su- 
preme Court of West Virginia in 1881 in a 
proceeding by one railway company to take, 
under a statutory power of condemnation ex- 
pressed in general terms, a part of the right 
of way of another railway company for a 
short distance, including part of the abut 
ment of a bridge carrying the main tracks of 
the defendant.* The court, after an ex- 


tended examination of authorities, says: - 


‘‘Property belonging to a railway not in 
actual use necessary to the proper exercise of 
the franchise thereof may be taken for the 
purposes of another railroad under the gen- 
eral railroad law of the State. An express 
legislative enactment is generally required in 
order to tak2 such property in use by a rail- 
road company, except when the proposed 
appropriation would not destroy or greatly 
injure the franchise of the company or ren- 
der it difficult to prosecute the object thereof. 
If such consequences would not follow a 
general grant is sufficient.’’ In this case the 
petitioner proceeded under the general rail- 
way statute at the time in force in West 
Virginia, which is similar in its provisions re- 
lating to condemnation of property to the 
statutes of Illinois and of North Carolina and 
to that of New York until recently amended, 
and which contained, in addition to the grant 
of a power of condemnation expressed in 
general terms, clauses specifically providing 
for the condemnation of the right to cross 
and to occupy longitudinally highways and 
water-courses and to cross other railways. 
These subsidiary clauses were not held how- 
ever to limit the right to take under a gen- 
eral power a small part of a railway right of 
way longitudinally, when not necessary for 
the exercise of the owner’s franchises. 

In Chicago & N. W. R. Co. v. C. & E. R. 
Co., decided in 1884, which was a proceed- 
ing by one railway corporation to take under 
a general power of condemnation contained 
in its charter, for the purpose of building the 
foundations of a bridge to carry its main 
tracks, a part of the freight yard of another 
railway corporation, which was at the time in 
actual use, the Supreme Court of Illinois 
said: ‘‘The contention is, that this land is 


3 Baltimore, etc. R. Co. v. P. W. & K. R. Co., 17 W. 
Va. 812. 
4112 111. 589. 








already devoted to a public use, and that as 
there is nothing in the charter that expressly 
or by necessary implication authorizes the 
taking of this particular piece of land, there 
is no authority to take it at all, and copious 
extracts from adjudicated cases are cited 
in support of this position. * * If the 
doctrine contended for exists to the extent 
claimed, no property belonging to a railway 
company under an ordinary charter could be 
taken by another at all; a proposition that 
no one would contend for as an abstract 
proposition. The rule of construction above 
adverted to is applicable only where the tak- 
ing would result simply in a change of owner- 
ship, without affecting the use of*the prop- 
erty sought to be taked. It is hardly neces- 
sary to observe that it does not follow, 
because the two uses are both public, that 
they are therefore, within the meaning of the 
rule, necessarily the same.’’ 

Cincinnati, etc. R. Co. v. D. & V. R. Co. 
was acase in which one railway company 
was enjoined from condemning the right of 
way of another railway company on the 
ground that the proceeding was fraudulently 
conducted. 

Central City Horse R. Co. v. Fort Clark 
Horse R. Co.* is not contrary to the general 
rule. It was a proceeding by one street rail- 
way company to enjoin another street rail- 
way company from condemning, under a 
general power, the joint use of the central 
part of complainant’s line. The court deemed 
taking this joint use under the circumstances, 
equivalent to taking the exclusive possession 
of the central portion of the line and said 
that this could not be done, as it would de- 
stroy the value of the remaining fragments. 
It was a case where the property sought to 
be taken was absolutely necessary to the 
owner in order that it might exercise its 
franchise. 

In a very recent case, Illinois Central R. 
Co. v. C. B. & N. R. Co., not yet officially 
reported, f the Illinois Supreme Court has held 
that a statutory grant of power to condemn 
expressed in general terms, but accompanied 
by clauses specifically authorizing a railway 
company to build its road across and along 


575 Ill. 113. 

6 81 Ill. 523. 

+ Since this article was written this case has been 
officially reported in Illinois. 
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highways and water-courses and across other 
railways, is limited by such accompanying 
specific clauses so as to give no power to one 
railway company to condemn a strip from 
the side of another railway company’s right 
of way longitudinally. In this case the strip 
sought to be taken was several miles in 
length. 

Contra Costa R. Co. v. Moss,’ was a case 
in which one railway company sought, under 
a general power of condemnation, to take the 
right of way of another railway company for 
a part of its length, destroying the franchises 
of the company. The court said this could 
not be done. The case is similar in its con- 
trolling facts to Central City Horse R. Co. v. 
Fort Clark Horse R. Co.*® 

New York, Housatonic, etc. R. Co. v. B., 
H. & E. R. Co.® was a suit by the plaintiff 
to enjoin the defendant from condemning a 
right of way longitudinally from the side of 
the plaintiff’s right of way, crossing it once 
and including in the taking the grading for 
a second track. The court said (substituting 
the terms plaintiff and defendant for peti- 
tioner and respondent respectively): ‘‘It is 
to be observed that the defendant does not 
take the plaintiff's franchise; they simply 
propose to run their track over land already 


’ taken for railroad purposes by the defend- 


ant, but in such a manner as not to interfere 
with the plaintiff’s track as now used except 
at the crossing, which is not objected to, and 
not to subject them to any considerable in- 
convenience unless and until a double track 
is required for the business of the road. 
The question then is not whether the defend- 
ants have power under their charter to take 
the plaintiff’s road for their own use, and 
practically destroy their franchise, but 
whether any part of the land once taken by 
the plaintiffs as a site for a railroad and 
which is not required for present use, may 
be again taken by the defendant for simi- 
lar purposes.’’ The defendant acted under 
statutory provisions equivalent to a power of 
condemnation expressed in general terms. 
The court considered that a statutory provi- 
sion regulating crossings did not limit the 
right of one railway company to take longi- 
tudinally a part of the right of way of an- 


7 23 Cal. 323. 
8 Cited supra. 
§ 36 Conn. 196 (1869). 





other railway company not necessary for the 
proper exercise of the franchises of the latter. 

The general rule stated at the beginning of 
this article appears to be in force in Iowa. 

Sioux City etc. R. Co. v. Chicago, etc. R. 
Co.,!° was a suit by one railway company to 
enjoin a rival from condemning land for right 
of way, which plaintiff purchased and located 
its line upon, after defendant had made its 
location on the same land, but before it had 
instituted condemnation proceedings. The 
court said arguendo: ‘‘The prior location 
by the defendant company, in connection 
with the work and outlay incurred in begin- 
ning the actual construction of the line, gives 
it the prior right to the use of so much of the 
right of way as may be necessary to enable it 
to construct its road over the selected line, 
but it does not follow that every other com- 
pany is to be debarred from using a portion 
of the general right of way, if the use thereof 
is essential to the building of the competing 
line. Cases may arise which would justify 
equitable interference in the interests of the 
public, if it should appear that one company 
was seeking to defeat the construction of an- 
other line, by excluding it from using prem- 
ises not essential to the former. Priority of 
right does not necessarily mean the right to 
wholly exclude other companies from a use 
of a part of the 100 feet, if such use is neces- 
sary to insure the building of the other line.”’ 
Both plaintiff and defendant proceeded in 
constructing their lines under the general 
statutes of Iowa, which give at § 1241 a power 
in general terms to a railway company to 
condemn a right of way, not exceeding 100 
feet in width and which at § § 1262-1266 
provide how one railway may cross another 
railway or a highway, canal or water-course, 
but which do not anywhere specifically pro- 
vide for the taking by one railway company 
of the right of way of another in whole or in 
part. 

Chicago, B. & Q. R. Co. v. Central 
Iowa R. Co., decided by the District Court 
of Wapello County, Iowa, February 16, 
1880. This case was never appealed to a 
higher court. From the manuscript opinion 
of the court filed in the case, it appears that 
this was a suit by the C., B. & Q. R. Co. 
and the C., R. I. & P. R. Co., to enjoin the 


U.S. Cireuit Court, Northern District lowa, May 
1886; 25 Am. & Eng. R. It. Cases, 150. 
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defendant from condemning a strip, about 
three quarters of a mile long and varying 
from 7 to 30 feet in width from off the side 
of their rights of way, in the city of Ottumwa. 
The defendant proceeded under the general 
statutes of Iowa before cited. The court 
said: ‘‘The right of way of the C., B. & Q. 
R. Co. and the right of way of the C., R. I. 
& P. R. Co., run nearly parallel and adjoin- 
ing each other for some distance. The land 
sought to be condemned takes a portion of 
the right of way of each road. The right of 
way of each of the plaintiffs is 100 feet wide. 
The plaintiffs have each one track in actual 
use upon their right of way. The plaintiffs 
will have left if defendant locates its road as 
proposed, from 70 to 100 feet in width, which 
will afford room for from four to five tracks 
for each of said roads. The counsel for 
plaintiffs claim that the land sought to be 
condemned by the defendant, has already 
been appropriated to the public use and can- 
not be taken from plaintiffs except by the 
clear and unequivocal authority of the legis- 
lature; that our statute in relation to the 
condemnation of property for railroad pur- 
poses contains only general provisions; * * 
that if such right exist it must be by virtue 
of § 1241 of the code of 1873; and if such 
right was intended to be granted by the leg- 
islature, under that section, why did they 
enact by § 1265 that one road should have 
the right to cross another. And plaintiffs 
contend that the fact that the legislature in 
terms provided for a crossing, but omitted to 
provide that one road might run longitudi- 
nally over the right of way of another com- 
pany, is evidence that such right was not in- 
tended to be granted. * * In considering 
the cases bearing upon this question it should 
always be borne in mind, that there is a vast 
difference between taking property or fran- 
chises which are necessary to the well being 
of a corporation, and taking property which 
is not necessary for its business, present or 
prospective. If this distinction is kept in 
view, most, if not all, of the cases upon this 
subject can be reconciled.’’ The court then 
finds that the plaintiffs will not be materially 
injured by the proposed taking and denies 
the injunction. 


The general railway act of New York, 
passed in 1850, was, until recently amended, 
very similar to the Illinois general railway 











act. Each confers on a corporation, orga- 
nized under it, a power of condemnation ex- 
pressed in general terms and each gives spec- 
ifically the right to cross other railways, 
highways and water-courses and to occupy 
longitudinally highways and water-courses. 
The statute contains no specific provision 
concerning the occupation of railways longi- 
tudinally. 

Re Poughkeepsie etc. R. Co.," was an ap- 
plication of a railway company, proceeding 
under the general railway act of 1850, to 
condemn longitudinally 2.47 miles of railway, 
part of a railway 4.50 miles Jong leading 
from a mine and owned by an individual. 
The right of the petitioner to take the de- 
fendant’s road was not questioned, and the 
attention of the court was occupied solely 
with the assessment of damages. It would 
seem that all parties concerned deemed the 
road a private one and therefore subject to 
condemnation, as not being necessary for the 
exercise of any franchises by its owner. 

Oregon Cascade R. Co. v. Bailey,” (not 
a decision of a court of last resort), was a 
proceeding by one railway company to con- 
demn for its right of way all of another rail- 
way company’s right of way. The strip 
sought to be taken was 60 feet wide and 
about half a mile long. The statute under 
which the proceeding was conducted gave the 
petitioner a power of condemnation ex- 
pressed in general terms.” The same statute 
provided for the appropriation by a railway 
company of a highway or street, when nec- 
essary for its purposes, but no inference was 
drawn from this provision, that the taking of 
a railway in whole or in part longitudinally 
when not necessary for the proper exercise 
of the owner’s franchises, was prohibited. 
The court charged the jury as follows: ‘‘It 
follows from what has already been said that 
whether the right of way is acquired by gift 
or purchase or by the judgment of a court 
the corporation (defendant) isso far a pub- 
lic agent that what it holds in its corporate 
capacity is held for a public use. * * In 
general, property necessary to such use and 
so held is not liable to be condemned. * * 
If the defendant acquired the right of way 
(the land in question) and operated it, and 
you find that it is not now necessary and con- 

11 63 Barb. 151 (1872). 


123 Oreg. 164 (1869). 
18 Gen. Laws Oreg. 1866, p. 665, § 24. 











XUM 


Vou. 27. 


THE CENTRAL LAW JOURNAL 211 








venient for a profitable transaction of de- 
fendant’s business or that the defendant has 
voluntarily abandond its intention to use it 
in that business it is subject to condemna- 
tion.’’ 

Northern Railroad v. C. & C. R. Co.,¥ 
was a proceeding by the defendant to con- 
demn for its right of way a strip within the 
right of way of the plaintiff about half a mile 
long, lying parallel with plaintiff's main track 
and about 22 feet distant therefrom. The 
petitioner proceeded under a general statute, 
which provided in general terms for the con- 
demnation of property for any railway upon 
a location approved by the executive officers 
of the State. The court allowed the proposed 
taking, saying: ‘‘The fact that the rights and 
property of one company were here taken to 
subserve the interest of another does not 
change the principle so long as the taking 
was for the public good.”’ 

Alexandria & F. R. Co. v. A. & W. R. 
Co.,!° was a chancery suit. One issue in the 
case was the validity of a certain condemna- 
tion proceeding by the A. & F. Co. to take a 
strip 18 feet wide from the side of the right 
of way of the A. & W. Co. for its whole 
length. The court found that while the 


_ plaintiff had a general power to condemn, 


yet that such power was limited by a provi- 
sion in its special charter as follows: ‘‘Pro- 
vided, that in the extension of the said rail- 
way, it shall in no way interfere with the 
chartered rights or franchises of any railroad 
extending between Alexandria & Washing- 
ton.”” The A. & W. extended between 
Alexandria & Washington. The proviso was 
held to limit the general power so as to ren- 
der the condemnation proceeding invalid. 
This case is similar in its controlling facts to 
Village of Hyde Park v. Cemetery Associa- 
tion.!® 

Housatonic R. Co. v. Lee, ete. R. Co.” 
and Boston & Maine R. Co. v. Lee & Lowell 
R. Co.,)*> were each suits by the plaintiff 
company to enjoin the the defendant com- 
pany from encroaching on plaintiff’s location 
under a mere general power to condemn. It 
was held that the proposed taking was un- 
authorized. It is to be remarked that in 

1427 N. H. 183. 

15 75 Va. 780 (1881). 

16 119 Ill. 141, cited infra. 


17 118 Mass. 391. 
18 124 Mass. 368. 





Massachusetts special legislation is permitted 
and the legislature can therefore provide for 
each case as it arises. In those States where 
such legislation is prohibited, and where 
therefore the legislature is confined to the 
enactment of one general rule it would seem 
proper to construe a general power to con- 
demn more liberally so as to allow the courts 
to better adapt it to special cases. 

In a latter case the Massachusetts Supreme 
Court has allowed the condemnation by one 
railway company of a strip from the side of 
another railway company’s right of way un- 
der a statute establishing a union passenger 
station and giving the plaintiff company 
power ‘‘to take such lands as are necessary 
for any and all purposes aforesaid or for ad- 
ditional tracks.’’”” 

North Carolina, ete. R. Co. v. Car. Cent. 
R. Co.,”° was a proceeding by the plaintiff to 
enjoin the defendant from condemning a 
right of way for a track longitudinally 
through a public street, along which plaintiff 
already had a track. The defendant pro- 
posed to construct its track at the side of 
plaintiff’s track in such a manner as not to 
interfere with the latter. The municipal au- 
thorities assented to the proposed taking. 
The nature of the proprietory interest, which 
plaintiff had in the street, is not stated in the 
report of the case, but: the court treats plaint- 
iff’s interest as an estate in fee. The de- 
fendant proceeded under a general power to 
condemn contained in its charter and also 
under the general railroad law then in force, 
closely similar in its provisions relating to 
condemnation to the present Illinois general 
railroad statute and to the New York general 
railroad law of 1850, previously alluded to, 
in which a general power of condemnation is 
accompanied by clauses specifically giving 
the right to cross highways, water-courses 
and railways and to occupy longitudinally 
the two former. The court in denying the 
injunction says: ‘‘We see no reason why 
land obtained under a legislative grant of the 
right of eminent domain, should be exempt 
from its exercise when the public interest re- 
quires it for other public uses any more than 
other lands held by individuals. * * The 
exercise of the power of eminent domain over 


19 Providence, etc. R. Co. v. N. & W. R. Co., 138 
Mass. 277 (1884). 
2 83 N.C. 489 (1880). 
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the property of public corporations may be, 
however, subject to limitations not strictly 
applicable to other property. It is reasona- 
ble, as contended in the argument for the 
plaintiffs, that land of one such corporation, 
necessary for the exercise of its franchise 
and to the discharge of its duties should not 
be taken and appropriated by another cor- 
poration no more important or useful unless 
upon a clear expression of the legislative in- 
tent toconfer it. * * If the present ap- 
plication were to have this effect and seri- 
ously injure the business of the plaintiff com- 
panies we should hesitate to hold that the 
right of way demanded by the defendant 
could be condemned under the general words 
found in its charter. But it is entirely other- 
wise.’’ 

In a proceding by one railway company to 
condemn, under a general power, a right of 
way over unused land belonging to another 
railway company to reach land owned by 
petitioner, the Illinois Supreme Court said :# 
‘‘The principle point raised and argued at 
great length by appellants (defendants be- 
low) is that lands once appropriated by a 
railroad cannot be interfered with in any 
manner by another railroad. We cannot as- 
sent to this proposition. It appears from the 
record that the land in question was not ac- 
quired by the appellant company by condem- 
nation for railroad purposes, but that after 
appellees had by that proceeding obtained 
the land for their purposes (lying beyond 
the land in controversy) appellants obtained 
a lease of the land in controversy, with a 
view it would seem of obstructing appellees 
in the enjoyment of their franchise. The 
proof shows that this land is neither eligible 
nor necessary for any purpose to appellant 
company whilst it is indispensable to appel- 
lees; that whilst it is in the power of appel- 
ants to obtain land more suitable for their 
purposes it is not in the power of appellees 
to obtain any land but the piece in question 
for their purposes. The acts of the general 
assembly creating these corporations no- 
where exempts their lands not in actual use 
for railroad purposes from condemnation.’’ 

Metropolitan City R. Co. v. Chicago West 
Div. R. Co.,” was a proceeding by one street 
railway company to condemn under a general 


2 ?P. P. & J. R. Co. v. P. & 8. R. Co., 66 Il. 174. 
2 87 Til. 317. 





power the right of another company to ex- 
clude all rivals from certain streets under a 
contract with the municilpality, and the ap- 
propriation sought was allowed, the court 
saying that it was not material whether: the 
right condemned was properly styled a fran- 
chise or not, it being a property right, not 
necessary for the exercise of the essential 
franchise of defendant. 
Russet H. Curtis. 
(To be continued.) 





EXECUTORS AND ADMINISTRATORS — PUR- 
CHASE BY, OF PROPERTY SOLD UNDER 
FORECLOSURE PROCEEDINGS—TRUSTS. 


_——_ 


ALLEN V. GILLETTE. 


United States Supreme Court, May 14, 1888. 


A purchase by an executor at a foreclosure sale of 
property devised by his testator and subsequently 
mortgaged by the devisee will not be held to be in 
trust for the mortgagor, there being no element of 
fraud in the transaction. 


Mr. Justice LAMAR, delivered the opinion of the 
court: 

This is a suit in equity in the circuit court of 
the United States for the eastern district of Texas. 
The bill sets forth that complainant, Fannie B. 
Allen, a citizen of Kentucky, is the granddaughter 
of James Morgan, who died in 1866 seized and 
possessed of an estate of 70,000 acres of land, and 
a homestead in Galveston, with some personal 
property. The land was unproductive, and scat- 
tered throughout the State. The deceased de- 
vised his property to seven grandchildren, of 
whom complainant was the oldest, and who in 
1866 married at the age of seventeen years. By 
the terms of the will, Henry F. Gillette, George 
Ball, both of Texas, and W. H. N. Smith, of North 
Carolina, were appointed executors. They were 
authorized, after probating said will, and filing 
inventory and appraisement of the property, to 
administer the estate without any accountability 
to any judge or court. Gillette and Ball, on be- 
ing duly qualified, entered upon the manage- 
ment of the estate. On the 13th day of June, 
1872, complainant and her husband, H. A. Allen, 
gave their note for $1,200, payable six months 
from date, with 12 per cent. interest, to the 
Banking & Insurance Company of Galveston; to 
secure the payment of which note they also exe- 
cuted a deed of trust on all complainant’s interest 
in the various tracts of land described in said 
deed belonging to the estate. Complainant and 
her husband being unable to pay said note when 
it became due, the deed of trust was foreclosed, 
her interest in said estate was sold thereunder, 
and the said defendant, Gillette, became the pur- 
chaser of said interest at the foreclosure sale. 
The complainant alleges, at length, that, being 
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poor and in needy circumstances, arising from 
the failure and refusal of said defendant to settle 
up the said estate so as to let her have her portion 
thereof, or to render it available to relieve her 
pressing necessities, she was induced, by the ad- 
vice of said defendant, to borrow said money 
from the bank, and to execute the said note and 
deed of trust, which she would not have dene but 
for defendant’s promise to make her said interest 
in the estate available, so as to pay off said note, 
and thus prevent the sale under the deed of trust. 
She further alleges that, by withholding from her 
information as to the condition and value of the 
estate, and making no reports to the court, the 
defendant obtained an undue advantage over her, 
and was thereby enabled to bid in her interest for 
much less than it was worth at the time of the 
sale. After alleging other circumstances of wrong- 
ful conduct and dereliction of duty, she states 
that owing to enforced absence from Texas, to 
her poverty, and to the ignorance in which she 
was kept as to the real facts relative to her 
father’s estate, it was not until a few months be- 
fore this suit was commenced that she, by acci- 
dent, discovered that she had any lawful claim to 
recover of said defendant her interest in the lands 
purchased by him. The bill closes with the 
prayer that she be allowed to redeem said land 
from the said defendant, Gillette, by paying said 
purchase money, and that, in the event of her be- 
ing unable to redeem it within such reasonable 
time as the court might direct, then that the land 
be resold for her benefit, paying the defendant 
the amount of his advances and interest; that the 
* said defendant be required to answer under oath 
each and every allegation of the bill, and to make 
afull account of all his actings and doings as 
executor of Morgan’s estate. The defendant de- 
nies the allegation that the note and mortgage 
were executed by said complainant at his (de- 
fendant’s) suggestion, by his advice, or with his 
approval, and alleges. in specific detail, that each 
and all the statements in the bill as to his (de- 
fendant’s) conversations, actions, or privity with 
said complainant and her husband, or said com- 
pany, in any manner leading to or connected with 
said loan, note, and trust deed, are wholly untrue 
and unfounded; and avers that he was entirely 
ignorant of the borrowing of the said money, and 
of the execution of said note and deed of trust, 
and of any and all negotiations with reference 
thereto, or of any purpose, of the kind on their 
part, until long afterwards, when he happened to 
see in a newspaper an advertisement of the sale 
to be made under the trust deed by complainant 
and her husband. The answer proceeds to give 
a full recital of the circumstances of defendant’s 
purchase of said interest, deelaring that having 
failed in his efforts to prevent said sale or to se- 
cure any better price to be paid, and that having 
ascertained that the property would be inevitably 
sold, he attended and purchased said in'erest, 
bidding ths amount of said debts and expenses of 
the sale, and that said husband of complainant 





was present at the sale, repeating his assurance, 
previously given, of satisfaction at the purchase 
of defendant in his own personal right and for his 
own benefit, and without trust or liability to 
complainant. Defendant further alleges that the 
price was entirely adequate to the value of the 
interest at that time, and denies the allegations 
of complainant to the contrary; alleges that said 
lands were appraised at 25 cents per acre, that the 
indebtedness of the estate exceeded $20,000, that 
if settlement had been forced it would not have 
yielded sufficient to pay the indebtedness, and 
that the policy of paying off the debts gradually, 
by inducing creditors to accept lands in settle- 
ment and selling in small parcels on time, thus 
saving all the lands they possibly could for divi- 
sion among the grandchildren of Morgan, was 
known to and approved by the relations and 
friends of the other six minor children. He de- 
nies all concealment of the condition and indebt- 
edness of the estate from complainant and her 
husband, who was a yuung man of good business 
qualifications, fully able, so far as defendant 
knows and believes, to maintain his family in 
comfort by economy and industry; and in specific 
detail shows how he (the defendant) acted in 
good faith, with all reasonable diligence, in the 
discharge of his trust to the creditors and devisees 
of the estate. The case was set for hearing upon 
bill and answer, and the exhibits to the bill and 
answer, respectively. Upon the trial the court 
held that the complainant was not entitled to the 
relief prayed for in her bill, that no fraud was 
shown to have been committed, and that the de- 
fendant acted in the purchase with good faith; 
and rendered a decree against complainant dis- 
missing her bill, with costs. 

The complainant in this case prayed that the 
defendant be required to answer upon oath, fully 
and distinctly, each allegation of the bill. He 
did answer, and repelled every allegation of sug- 
gestion or knowledge on the subject of complain- 
ant’s transactions with the bank, or of any ap- 
proval of them after he was informed of them. 
His answer is corroborated by the circumstances 
and facts developed. There is not in those cir- 
cumstances the slightest trace of fraud, false rep- 
resentation, or unfair dealing on his part in mak- 
ing the purchase, o1 of inadequacy of the price 
paid. It is, perhaps, worthy of remark that 
counsel for complainant, both in oral argument 
and printed brief, was particular to call especial 
attention of the court to the fact that it is not 
alleged “that the defendant was guilty of fraud of 
any kind, either express, implied, or construct- 
ive;’’ nor is it claimed that the facts alleged in 
the bill show fraud of any kind on the part of the 
defendant. The theory of his case is that, on 
account of the fiduciary relation of the defendant, 
the law conclusively presumes that he made the 
purchase for the benefit of the complainant as the 
cestui que trust; and that he thereby acquired only 
the right of holding the property as a trust mort- 
gagee, and was entitled to realize what he had 
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paid for it in the same manner as a mortgagee 
realizes from his investment. This is. the whole 
extent of the claim; not that the purchase shall 
be set aside and declared void for fraud of any 
kind, either express or implied, but that it should 
be upheld and made to operate as a resulting 
trust for the benefit of the complainant. It must 
be conceded that, as a general rule of equity ju- 
risprudence, a trustee or person acting in a fidu- 
ciary character for the benefit of others cannot 
become a purehaser at his own sale, or acquire 
any interest therein, without the express consent, 
or under a special permission, given by a court of 
competent jurisdiction. The cases cited by coun- 
sel for appellant abundantly support this doctrine. 
It applies to executors and administrators, who 
are not permitted to derive a personal benefit 
from the manner in which they transact the busi- 
ness or manage the assets of the estate intrusted 
to them; but whatever advantage is derived by 
them from a purchase at an undervalue is for the 
common benefit of the estate. In this case the 
precise nature of the trust, as well as the charac- 
ter and limits of the relations of the executor to 
the estate, are fixed with precision by the terms 
of the will, which is as follows: ‘I do hereby 
constitute and declare the children of Son Kosins- 
ko Morgan and his wife, Caroline, to-wit: Fannie 
Belle, Charles W., P. May, Maria Orphelia and 
Nellie Latham and Ellen Lee, the daughter of my 
daughter Othelia Lee, my residuary legatees; and 
to them, in equal shares, I will, devise and be- 
queath all my estate and property, both real and 
personal, wherever the same may be, after all 
just debts against my estate and expenses accru- 
ing in the settlement thereof shall have been 
paid and discharged. I hereby constitute and 
appoint George Ball, of Galveston county, and 
H. F. Gillette, of Harris, both of the State of 
Texas, and Mr. Wm. H. N. Smith, of Murfrees- 
borough, N. C., the executors of this, my last will 
and testament (and to qualify without bond) ; 
with power, jointly or either two of them, to do 
all such acts and things, to sell any property nec- 
essary for the liquidation of debts, and to take all 
such steps and measures as may be necessary or 
expedient in the discharge or execution of the 
trust hereby reposed in them, and in payment 
and discharge of all the provisions and bequests 
herein contained, and in the administration of the 
estate and property devised and disposed of by 
virtue of this testament. And, finally, it is my 
special desire that when this, my last will and 
testament, shall have been proven and recorded, 
and an inventory and appraisement of my estate 
recorded in the probate court, neither such court 
nor any other shall have anything further to do 
with the administration of my estate; but my said 
executors, George Ball, H. F. Gillette, and W. H. 
N. Smith, or any two of them who shall qualify 
and act, shall have full control of my estate under 
the will, without accountability to any judge or 
¢ ourt further than before expressed by the will.” 
s clear that, with the exception of the exemp- 


among the devisees or heirs. 
. 





tion of the executors from accountability to the 
court in the details of administration, the trust 
created by this will is the same that attaches by 
operation of law to any executor, to-wit, a trust 
to pay the debts of the estate, and then to deliver 
over the remainder of the lands for partition 
The subject-matter 
of the trust in this case is the whole estate in its 
entirety (1) for the common benefit of all the 
creditors; and (2) for the common benefit of all 
the neirs and devisees. Respecting these cred- 
itors or devisees in their separate and individual 
capacity, he is not the representative or guardian 
of their person or property, and can exercise no 
legal control over either. The disposition which 
a single creditor may make of his debt against the 
estate, or the sale or other disposition which an 
individual devisee may make of his individual in- 
terest in said estate, cannot interfere with the 


- executor’s control of the estate for the payment 


of the debts of the creditors, on the one hand, or 
for its ultimate partition among the devisees, on 
the other; and both are, therefore, matters en- 
tirely outside of his trust and his office. We have 
already taken it as true that fraud is out of the 
question in this case, and that the defendant had 
no agency inthe borrowing of the money, and 
incumbering her separate interest, as above de- 
scribed by the complainant. She had in conjunc- 
tion with her husband, absolute authority to con- 
tract that debt, and to convey her interest in the 
lands of the estate in trust to the bank, with a 
power, in case of default of payment, to sell said 
property. Having this right free from any power 
of interference on the part of the executor Gillette, 
it must follow that the debt was a legal one, the 
incumbrance a valid one, and the sale under it by 
the trustee in the deed equally valid and legal. 
Up to this point the defendant occupies no rela- 
tion of trust or confidence to the transaction. 
With no legal power over any of the contracting 
parties, with no right to interfere with the trustee, 
to whom full power by the deed is lawfully given 
to sell the incumbered interest at public auction, 
he has no trusteeship in regard to it, no duty to 
perform in respect to it. The debt itself, incurred 
by complainant, constitutes no part of the liabili- 
ties of the estate which he, as executor, repre- 
sents. The sale, when made, touched that estate 
nowhere, did not diminish its assets in the least, 
nor withdraw from it any lands subject to the 
debts of creditors, and to the ultimate partition 
of the devisees and their assigns. There is noth- 
ing in the transaction, from its inception to its 
final consummation, that imposed upon the de- 
fendant any duty incompatible with his right as a 
purchaser at the sale. The principle that a 
trustee may purchase the trust property at a judi- 
cial sale brought about by a third party, which 
he had taken no part in procuring, and over which 
he could not have had control, is upheld by num- 
erous decisions of this court and of other courts 
of this country. Prevost v. Gratz, 1 Pet. C. C. 
378; Oil Co. v. Marbury, 91 U. S. 587; Chorpen- 
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ning’s Appeal, 32 Pa. St. 315; Fisk v. Sarber, 6 
Watts & 8.18. It is true that the rule upon this 
subject, as stated by some text-writers, is more 
stringent than that stated in thesecases. 1 Perry, 
Trusts, § 205; Hill, Trustees, 250. We think, 
however, that the language employed by them 
does not present a thorough and perfect gener- 
alization of the essential principles pervading the 
decisions upon this subject. They are in manifest 
conflict with the uniform current of decisions of 
the Supreme Court of Texas, which are our 
guides in this case. Erskine v. La Baum, 3 Tex. 
417; Howards v. Davis, 6 Tex. 174; Scott v. 
Maan, 33 Tex. 725; Goodgame v. Rushing, 35 
Tex. 722. 

From all of which we are of the opinion that 
the decree of the court below was correct, and it 
is accordingly affirmed. 


Nore.—It is unnecessary to cite authorities in sup- 
port of the well settled doctrine that a trustee cannot 
ordinarily purchase or deal in trust property in his 
own behalf or for his own benefit, directly or indi- 
rectly. But the great preponderence of authority 
holds that such a purchase is not void, but voidable, 
at the election of the cestui que trust, as of one who 
has acquired his rights.! 

A trustee may not buy from the cestui que trust un- 
less there is a distinct and clear contract, ascertained 
to be such aftera zealous and scrupulous examina- 
tion of all the circumstances, showing that the cestui 
que trust intended that the trustee should buy, that 
there was no fraud or concealment, and that no ad- 
vantage was taken by the purchaser of information 
acquired by him in the character of trustee.? 

As was said in Whelan v. Whelan,? by Woodworth, 
J., adopting the language of Sir Samuel Romilly: “If 
the court sees that any arts or stratagems or any 
undue means have been used, if it sees the least speck 
of imposition at the bottom, if there be the least 
scintilla of fraud, this court will and ought to inter- 
pose.”” 

As to adequacy of consideration where the trustee 
purchases, the leading text-book writers affirm that it 
is essential. But, notwithstanding the above, there 
may be cases in which no valuable consideration is 
necessary; and furthermore where a gift will be up- 
held.5 As to the value of the property, the standard 


lives v. Ashley, 97 Mass. 198; Blockley v. Fowler, 21 
Cal. 329; Boyd v. Blankman, 29 Cal. 19; Davane v. Fan- 
ning, 2 Johns. Ch. 252; Mercer v. Newson, 23 Ga. 101; 
Torrey v. Bank of Orleans, 9 Paige, 649; Sharp v. 

. MeCullum, 1 Gilm. 614; Dunlap v. Mitchell, 10 Ohio, 117; 
Geerrero v. Ballerino, 48 Cal. 118; Tracy v. Colby, 55 Cal. 
71; Larce v. Cosanenava, 20 Cal. 560; Rice v. Cleghorn, 21 
Ind. 80; Wilson v. Traup, 14 Am. Dec. 458; Harrington v. 
Erie Co. Sav. Bank, 4 No. E. 346, affirming 29 Hun, 143. 

2 Coles v. Trecothick, 9 Ves. 234; Fox v. Mackreth, 1 
Lead. Cas. Eq. 115; Breckinridge v. Holland, 2 Blackf. 
377; Farnam v. Brooks, 9 Pick. 212; Sollee v. Croft, 7 
Rich. Eq. 34; Litchfield v. Cudworth, 15 Pick. 28; Coffee 
v. Ruffin, 4 Coldw. 487; Pairo v. Vickery, 37 Md. 467; Low- 
ther v. Lowther, 13 Ves. 95; Crosskill v. Bower, 32 Beav. 
86; Freeman v, Haredood, 49 Me. 195 

3 3 Cow. 576, 577. 

41 Perry on Trust, § 195; 2 Pom. Eq. Jur. § 958;1 Story 
Eq. Jur. § 311. And see Grosvenor v. Sherratt, 28 Beav. 
663; Edwards v. Myrick,2 Hare, 70; Boyd v. Hawkins, 2 
Dev. Eq. 331; Coffee v. Ruffin, 4 Coldw. 415; Rose v. My- 
natt, 7 Yerg. 36; Hisling v. Shaw, 33 Cal. 440; Rubidoex 
v. Parks, 48 Cal, 220. 

5 Hatch v. Hatch, 9 Ves. 296. And also see Hunter v_ 





is not its highest possible price, but one that is fair 
and reasonable. A subsequent advance is not to be 
regarded; the time to be taken is the time of the 
dealing.’ 

It has been held in California that in an action by a 
devisee to set aside a sale made by him to the execu- 
tor, it being alleged that the land sold aggregated in 
value more than four times the amount paid, the 


court must pass upon the question of adequacy of 


consideration, and if no evidence is introduced, should 
find in accordance with the presumption which in 
such cases exists against the defendant; and further- 
more, that in cases of this sort, mere proof of a valua- 
ble consideration having passed will not be held to 
rebut the presumption of an insufficient consideration 
raised in such cases, by Civil Code, § 2235, which pro- 
vides that ‘all transactions between a trustee and his 
beneficiary, during the continuance of the trust, are 
presumed to be without sufficient consideration ;”’ and 
where the issue of inadequacy of consideration is 
raised the facts must be found; but in order to estab- 
lish the fact of adequacy it is not necessary to show more 
than that a fair, reasonable value, and not necessarily 
the full value at the time, was paid for the property. 
It was furthermore held in the same case that ‘“‘where 
an executor buys land from a devisee, and a deed 
thereof is made to his wife, and afterwards the execu- 
tors make a deed of the same property to her under a 
power of sale in the will, and thereafter the property 
is distributed to her under a decree of the probate 
court, the executor cannot plead such order of dis- 
tribution by way of estoppel to an action brought 
against him by the devisees to set aside the sale, the 
question of setting aside the deed not having been pre- 
sented and considered upon the application for dis- 
tribution.’’ > 

Where an administrator, duly empowered to sell 
land, *“*executes a deed to the purchaser, to be deliv- 
ered upon his complying with the terms of tae sale, 
and before any part of the purchase money is paid, 
obtains a deed to himself from the purchaser of the 
lands in fee simple, upon consideration of the as- 
sumption of the latter’s obligation to pay for the lands 
the sum bid and his release from such payment, such 
transaction is void, and the lands are still unadminis- 
tered and subject to the trusts created by the will, 
whether he acted in good faith or profited by the 
transaction or not.” And itis furthermore true that 
lapse of time or acquiescence will not estop the bene- 
ficiary to compel a resale of the premises in question.® 

In a Pennsylvania case a trustee, while acting in that 
capacity, became a voluntary indorser on the note of 


Atkins, 3 Myl. & K. 113; Harris v. Tremenheere, 15 Ves. 
39; Marshall v. Stevens, 47 Am. Dec. 604; Hylton v. Hyl- 
ton, 2 Ves. Sr. 549. 

6 Golson v. Dunlap, l4 Pac. Rep. 579; 1 Story Eq. Jur. § 


7 Fox v Mackreth, 1 Lead. Cas. Eq. 115; Coles v. Treco- 
thick, 9 Ves. 246; Marsh v. Whitmore, 21 Wall. 178. 

8 Golson v. Dunlap, 14 Pac. Rep. 576. See Davane v. 
Fanning, 2 Johns. Ch. 251, citing all the early English 
cases. 

9 Caldwell v. Caldwell, 15 N. E. Rep. 297. And see Bar- 
rington v. Alexander, 9 Ohio St. 198; Fisk v. Sarber, 6 
Watts & 8. 18; Prevost v. Gratz,1 Pet. C. C. 364; Camp- 
bell v. Johnson, 1 Sandf. Ch. 149; Bank of Orleans v. 
Torrey, 2 Hill, 260; Mitchum v. Mitchum,3 Dana, 230; 
Paul v. Squible, 12 Pa. St. 296; Harrington v. Brown, 5 
Pick. 519; Bruch v. Lantz, 2 Rawle, 392; Pennock’s App., 
14 Pa. St. 446; Longworth v. Gaforth, Wright, 192; Dun- 
lap v. Mitchell, 10 Ohio, 117; Williams v. Marshall, 4G. & 
G. 377; Moore v. Hilton, 12 Leigh, 2; Scott v. Freeland, 
Sm. & M. 410; Lyon v. Lyon, 8 Ired. Eq. 201. 
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the cestui que trust, and after protest procured judg- 
ment to be obtained thereon against the maker. At 
the sale on execution the trust estate was bid in for 
- fess than its value vy the trustee, who paid the judg- 
ment and took an assignment thereof: Held, that the 
purchase was unlawful, and furthermore, that such 
trustee, having occupied the estate so purchased as 
his own for a number of years, was properly charge- 
able with the rents and profits thereof.10 

But in line with the principal case we find that a 
guardian, having-no funds of his ward, may purchase 
his ward’s estate for his own use and benefit when it is 
sold by the sheriff under an execution against the per- 
sonal representative of the ward’s ancestor.!! 

And in Prevost v. Gratz 2 it was said by Washing- 
ton, J.: “I know of no principle of equity, however, 
which will invalidate the title of a trustee to land 
which the law has taken out of his hands, and which 
he purchased from one appointed by the same au- 
thority to sell it. This,”? as he further says, “‘is pre- 
cisely like a case of an executor who purchases at a 
sheriff’s sale the personal property of his testator 
seized and sold under execution. The reasons which 
forbid a trustee from purchasing the trust property 
where he himself is the seller do not apply to such a 
case.”? The case there was that Gratz, the trustee, 
had purchased a tract of land included in the deed of 
trust to him, at a subsequent sheriff’s sale made under 
the judgment and execution of one Spears against the 
grantor in the deed of trust, upon which he had made 
a profit by a resale, and the claim of the plaintiff was 
for the profit thus made, but the court held him not 
entitled to it.18 


10 Appeal of Ricketts, 12 Atl. Rep. 60. And see Hous- 
ton v. Bryan, 1S. E. Rep. 252. 

ll Chorpenning’s Appeal, 32 Pa. St. 315. 

121 Pet. C. C. 378. 

18 See Fisk v. Sarber, 6 Watts & 8. 18, and the following 
pertinent cases cited therein: Seisenring v. Black, 5 
Watts, 304; Whichcote v. Lawrence, 3 Ves. 740; Camp- 
bell v. Walker, 5 Ves. 678; 13 Ves. 601; 4 Kent’s Com. 438; 
Campbell v. Life Ins. Co.,2 Whart. 53; Devane v. Fan- 
ning, 2 Johns. Ch. 252; Ex parte Bennett, 10 Vez. 393-4; 
Bartholomew v. Leech, 7 Watts, 472; Ex parte James, 8 
Vez. 316; Van Epps v. Van Epps,9 Paige, 238; Ex parte 
Marsh, 1 Madd. Ch. 148; Stratford v. Twynam, 1 Jacole, 
418; Riddle v. Murphy, 7 Serg. & R. 230; Sheldon v. Shel- 
don, 13 Johns. 220; Jackson v. Woolsey, 11 Johns. 446; 
Haines v. O’Connor, 10 Watts, 320; Fox v. Heffner, 1 
Watts & 8. 376. Also Scholle v. Scholle, 23 Cent. L. J. 178. 





RELIGIOUS SOCIETIES — PASTOR — ACCEPT- 
ANCE OF—MANDAMUS. 





STATE V. BIBB ST. CHURCH. 





Supreme Court of Alabama, March 22, 1888. 


1. Mandamus will not lie to restore one who claims 
to be denied his rights under the laws of the religious 
society to which he belongs until a decision has been 
arrived at in his case by a properly constituted eccle- 
siastical tribunal. 


2. Neither will this writ issue to compel a religious 


society to accept a pastor appointed by the proper au- 
thority, where no temporal question is involved. 


CLOPTON, J., delivered the opinion of the court : 
Appellant applied to the city court of Mont- 
gomery for a mandamus to compel the Bibb Street 





Church to rescind a resolution refusing to receive 
relator as their minister or pastor, and to restore 
him to his office of such minister or pastor, with 
all his rights and emoluments, and to compel the 
church and trustees to place him in charge of the 
church edifice and parsonage. The city court 
dismissed the petition of relator, and from the 
judgment this appeal is taken. The power of the 
civil courts to restore by mandamus a party who 
has been wrongfully removed from an ecclesias- 
tical or spiritual office is well established, when 
the temporal rights, stipends, or emoluments are 
connected with or annexed to such office, which 
belongs to the incumbent. In Rex v. Blooer, 2 
Burrows, 1043, the leading case, the exercise of 
the power was based on the ground that there 
was atemporal right. Itis said: ‘‘A mandamus 
to restore is the true specific remedy, where a 
person is wrongfully dispossessed of any office or 
function which draws after it temporal rights, in 
all cases where the established course of law has 
not provided a specific remedy by another form 
of proceeding, which is the case with regard to 
rectories and vicarages.’’ But the courts are 
powerless to interfere where there are no fixed 
emoluments, stipends, or temporal rights con- 
uected with the office; where it is purely eccle- 
siastical. The foundation of the power to grant 
writs of mandamus is a clear, specific legal right, 
and the want of an adequate legal remedy to en- 
force it. The absence of such right is fatal to 
any application for the writ. Under our form 
and theory of government, every ecclesiastical 
system rests on the voluntary principle, and the 
support and maintenance of churches depend on 
voluntary contributions. No ecclesiastical organ- 
ization in this country possesses legal capacity 
unless incorporated, or unless it is acquired by a 
conveyance of property in trust: for the use and 
benefit of the church. The fourth section of the 
declaration of rights provides “that no one shall 
be compelled by law to attend any place of wor- 
ship, nor to pay any tithes, taxes, or other rate 
for building or repairing any place of worship, or 
for maintaining any minister or ministry.’’ In 
the absence of a valid legal contract, the courts 
are prohibited to compel the payment of a minis- 
ter’s salary, or contributions for the support of 
the ministry or the church. In accordance with, 
the principles of our institutions and the organic 
law, the courts refrain from interfering when ‘the 
office or functions are purely ecclesiastical or 
spiritual, disconnected from any fixed emolu- 
ments, salary, or other temporalities. In such 
case there is no legal temporal right of which the 
civil courts can take jurisdiction. Church v. 
Sanders, 1 Houst. 100. The Bibb Street Church 
is a member of a larger and more important 
ecclesiastical organization, known as the ‘‘Meth- 
odist Protestant Church,”’ consisting ~ f quarterly, 
annual, and general conferences, to .ae govern- 
ment of which it is subject, by the discipline of 
the church. Assuming the truth of the averments 
of the petition, the relator was dully appointed to 
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the church—a station in Montgomery—by the 
duly-constituted authorities. His office is purely 
ecclesiastical or spiritnal, and, unless there are 
temporalities connected with the church which 
belong to the pastor in respect of his functions, 
the application for a mandamus must be denied. 
The petition alleges that there is considerable 
real property connected with the station at Mont- 
gomery, including the church edifice, parsonage, 
and other realty, which is held by trustees for the 
use and benefit of the Methodist Protestant 
Church, and which was conveyed in 1841 to 
trustees and their successors; that the trustees 
mentioned in the conveyance erected on the realty 
a church edifice for the preaching of the gospel 
in conformity to the rules and discipline of the 
Methodist Protestant Church, and a parsonage as 
a dwelling-house for the minister and pastor dur- 
ing his pastorate, and other buildings under the 
direction and authority of the church, the annual 
rentals of which have been devoted and applied, 
by authority of tbe annual conference, for a num- 
ber of years past, to paying the current expenses 
of the station and the compensation of the minis- 
ter, and have been and are amply sufficient for 
these purposes. 

In Feizel v. Trustees, 9 Kan. 592, the local 
church was a member of the organization known 
as the ‘‘Methodist Episcopal Church.’’ The 
church edifice was erected on the land ¢onveyed 
upon the trust, among others, that the trustees 
should, at all times and forever, peimit such min- 
isters and preachers as should from time to time 
be duly authorized by the general or annual con- 
‘ ference of the Methodist Episcopal Church to 
preach ind expound *‘God’s Holy Word” therein. 
The court held that, if the trustees hindered a 
duly-appointed minister ‘“‘from preaching in the 
church, they are thwarting the expressed inten- 
tion of the donor, and diverting the property 
from the channel of the trust in which he placed 
it. Atthis point the courts will interfere, and 
restrain the diversion of the property from the 
trust.”” A mandamus was issued to restore the re- 
moved minister. In that case the property was 
annexed to the local church, and belonged to the 
minister in respect of his office, under the rules 
and regulations of the church, and by the express 
terms of the conveyance. The deed to the realty 
connected with the Bibb Street Church is not set 
out in the petition, and we are not informed that 
it contained any specific uses and trusts. We 
must infer that the conveyance was in accordance 
with the regulations of the constitutions of the 
ehurch, which provides: ‘‘Eavh church shall 
have power, by the concurrent vote of two-thirds 
of the qualified members present at a meeting 
publicly called together for that purpose, to pur- 
chase, build, lease, sell, rent, or otherwise obtain 
or dispose of property for the benefit of the Meth- 
odist Protestant Church ;’’ and the same power is 
conferred by the discipline on the trustees of the 
local church. Dis. 18,110. It is further provided 


that if any station shall become extinct, in any 








manner, the church property shall vest in the 
quarterly conference, or, if there be none, in the 
annual conference, to be disposed of in erecting 
houses of worship for the church, after paying 
the debts of the local church. It is manifest from 
these provisions that the property vests in the 
local church until it becomes extinct, to be dis- 
posed of as authorized by two-thirds of the qual- 
ified members. The constitution of the church 
further provides that the annual conference shall 
be vested with power ‘“‘to make such rules and 
regulations as may be necessary to defray the ex- 
penses of the itinerant ministers, preachers, and 
their families, to raise the amount of their salaries, 
and for all other purposes connected with the 
organization and continuances of said confer- 
ence.”’ Dis. 22. So long as the property is vested in 
and subject to the disposition of the local station, 
the annual conference has no authority, without 
the consent of the local church, to direct any 
specific uses to which it shall be devoted; and, if 
the church becomes extinct, the constitution di- 
rects how the property shall be appropriated. It 
is not averred that any fixed salary has been 
agreed on; or that the rents of the property have 
been directed, by the requisite vote, to be applied 
to the payment of the pastor’s salary; or that 
there has been any diversion of the property from 
the use and benefit of the Methodist Protestant 
Church, as declared by the conveyance, or by the 
rules of the church; or that the use of the prop- 
erty is annexed to the pastorate, so as to vest in 
the pastor a temporal right of which the court 
ean take jurisdiction. The allegations of the pe- 
tition fail to sufficiently show any fixed emolu- 
ments, uses, are other temporal rights, so as to 
authorize interference by the civil courts. 

There is another objection fatal to granting a 
mandamus in this case. The petitioner avers that 
his deprivation of the possession of the church 
edifice and parsonage, and of his rights, emolu- 
ments, and franchises, have been conducted with- 
out due authority, and in positive and direct vio- 
lation of the constitution, laws, and ordinances of 
the Methodist Protestant Church. The case made 
by the petition presents questions of ecclesiastical 
rule or law, and of church discipline; the pivotal 
question being whether, under the rules and reg- 
ulations of the organization, the Bibb Street 
Church is bound to receive any minister who may 
be appointed thereto by the annual conference. 
When a local church is a member, and under the 
government, of a larger organization, and eccle- 
siastical tribunals are provided for the determina- 
tion and adjudication of such questions, their 
decisions will be referred to such tribunals by the 
courts. The constitution of the Methodist Prot- 
estant Church provides for the trial of any church 
which shall, by any official act or declaration, 
evince a determination not to conform to the 
provisions of the constitution and discipline. It 
is made the duty of the pastor, in such case, to 
make every reasonable and proper effort to induce 
the church to conform; and, if such efforts prove 
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unavailing, to nominate a committee of five male 
members, neither of whom shall be a member of 
the accused church, who shall constitute a com- 
petent court of trial, and shall decide the case. 
The accused church has the right of appeal to the 
quarterly conference, and if it be a station, to the 
following annual conference. The penalty pre- 
scribed is that if the church ‘be found guilty of a 
departure from the constitution, or the regulations 
of the discipline, it shall be declared no longer in 
connection with the Methodist Protestant 

Church.” Dis. 59. Such tribunals having been 
* provided for the trial and decision of such cases, 
the civil courts, in the exercise of their discretion, 
will not grant a writ of mandamus to restore a re- 
jected minister to his office and functions, before 
a final decision has been had by the church au- 
thorities. Church v. Seibert, 3 Pa. St. 282; High, 
Ext. Rem. § 298. It is more promotive of the 
peace and good order of the church at large, and 
of the advancement of the principles of Christi- 
anity, that resort should be had to the church 
judicatories, when they are provided by the con- 
stitution of the organization, for the decision of 
such questions, than to the civil courts. The re- 
lator shculd be left to resort to the remedies pro- 
vided and furnished by the constitution and disci- 
pline of the church. Affirmed. 


Nore.—A writ of mandamus is the proper remedy 
to put a minister of any religious sect in possession 
of the pulpit to which he is entitled, even when such 
pulpit is occupied by another.! In England, this writ 
has been granted torestore a dissenting clergyman to 
a meeting house, built by private bequest and held by 
private trustees unincorporated ;? to restore a parish 
sexton ;? in the case of a prebend of a cathedral; of a 
chaplain of a college;5 to restore the master of a char- 
tered grammar school;* to a parishioner who had re- 
moved a curate;’ to compel church wardens to 
deliver to certain private persons the key of a chest 
belonging to a private charity;$ to restore a church 
warden ; in some cases to bishops, requiring them to 
absolve excommunicated persons; to require them 
to baptize.. And in America, to compel private per- 
sons to restore parish records to the church warden;}!2 
to restore one to “his standing” as a member of a re- 
ligious society ;!5 to restore a clergyman to “his place 
and function” as a minister of the German Reformed 
Church ; to the trustees of the Methodist Episcopal 
Church in Brooklyn, N. Y., to compel them to receive 


1 People v. Steele, 2 Barb. 398; Runkel v. Winemuller, 
4 Harr. & McHen. 430; Rex v. Barker, 3 Burr. 1265; Weber 
v. Zimmerman, 22 Md. 156; 3 Bl. Com. 110. 

2 R. v. Barker, 3 Burr. 1265. 

8 Isle’s Case, J. Raymond, 211; King’s Clerk, 2 Lever- 
ing, 18; R. v. Smith, 5 Ad. & E. (N. 8.) 614. 

4 Clarke v. Bishop, etc., 2 Strange, 1082; R. v. Dean and 
Chapter of Norwich, 1 Strange, 158. 

5 Rex v. Chester, 2 Strange, 797. 

6 R. v. Darlington School, 6 Ad. & E. (N. 8.) 682. 

7 R. v. Bloor, 2 Burr. 1045. 

8 R. v. Abrahams, 4 Ad. &. E. (N. 8.) 157. 

92 Rolle’s Abr. 106; 5 Com. Dig. a, 21. 

10 Boraine’s Case, 16 Ves. Jr. 346. But see Shannon v. 
Frost, 3 B. Mon. 253. . 

il 2 Ralle’s Abr. 106. 

12 8t. Luke’s Church v. Stock, 7 Cush. 226, 

18 Greene v. Af. Meth. Epis. Soc..1 8. & R. 254. 

14 Runkel v. Winemuller,4 Harr. & McHen. 429. 





the relator as their pastor;!5 and to restore the relator 
to his place and practice as minister of the German 
Catholic Church of St. John, Baltimore.!6 

It was laid down in a New York case that the re- 
fusal of the trustees of a church to receive a preacher 
duly appointed by the bishop is an act of insubordi- 
nation to the ecclesiastical tribunals of the church, and 
in violation of one of the injunctions of its discipline, 
which authorize the issuing of a peremptory man- 
damus, commanding them to admit the preacher thus 
appointed into the church.!7 And where the trustees 
of a Methodist Episcopal Church closed the church 
building against the duly appointed preacher, on the 
ground that it was not for the interest of the church 
that he should be pastor, and that he was appointed 
against the wish of the majority of the members, it 
was held that they could not persist in such action, 
and after answer a mandatory injunction was issued, 
requiring them to open the building to the preacher 
and the congregation.1§ 

But, on the other hand, a writ of mandamus will 
not lie to compel a religious corporation to reinstate a 
member of the church who has been expelled there- 
from.!9 

The exclusion of a member of a congregation from 
speaking or voting at four successive meetings of the 
corporation, without its appearing that his ordinary 
corporate rights were restricted, otherwise than in 
the administration of the internal discipline of the 
corporation under the by-laws or rules of its own 
government, is not sufficient cause for a mandamus to 
the corporation to restore him to a full enjoyment of 
those rights.227 And where a minister of a Congrega- 
tional Church is dismissed by the action of a majority 
of the church, and he thereafter usurps the pastoral 
office and attempts to exercise its functions, such ma- 
jority is entitled to an injunction to restrain him and 
to prevent him and his adherents from occupying and 
using the church without the consent of the majority.?! 
And furthermore, as respects corporations and minis- 
terial officers, the existence of another and adequate 
remedy is no objection to awardiag a mandamus.” 

But it is well settled that the civil courts will refuse 
to interfere with ecclesiastical matters except when 
they carry with them certain temporal rights or en- 
dowments.2 Or, as was observed in one case: “The 
court having no ecclesiastical jurisdiction, can only 
pass upon questions of property, not on questions of 
ehurch discipline.” 24 And where in another case (the 
charter of a church providing that none but members 
should be corporators), one of the members who, 
having been tried and excommunicated, asked for a 
mandamus against the church to restore him to his 
standing as a member of the corporation, on the 
ground that the trial had not been conducted in ac- 
cordance with the constitution of the church, it was 


15 People v. Steele, 2 Barb. 397. 

16 Brosius v. Renter, 1 H. & G. 480. 

17 People v. Steele, 2 Barb. 398. 

18 Whitecar v. Michenar, 37 N. J. Eq. 6. 

19 Sale v. First Baptist Church, 1 Am.-°& Eng. Corp. 
Cas. 169; State v. Hebrew Congregation, etc., 31 La. An. 
205; People v. German, etc. Church of Buffalo, 53 N. Y. 
108. 

2 Crocker v. Old So. Soc. in Boston, 106 Mass. 489. 

21 Hatchett v.Mt. Pleasant Baptist Church, 46 Kan. 
291. 

22 People v. Steele, 2 Barb. 398; People v. Mayor, etc., 
10 Wend. 373; McCullough v. Mayor, 23 Wend. 461. 

23 High Ex. Leg. Rem. § 71; Union Church y. Sanders, 
1 Houst. 100; Harmon v. Dreber, 2 Speers Eq. Cas. (8. C.) 
82. 
24 Shannon Vv. Frost, 3 B. Mon. 253. 
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held that the decision of the ecclesiastical court was 
final. As was observed by the court in this case: 
“The decisions of ecclesiastical courts, like every 
other judicial tribunal, are final, as they are the best 
judges of what constitutes an offense against the word 
of God and the constitution of the church; any other 
than those must be incompetent judges of matters of 
faith, discipline and doctrine, and civil courts, if they 
should be so unwise as to attempt to supervise their 
judgments on matters which come within their juris- 
diction, would only involve themselves in a sea of un- 
certainty and doubt, which would do anything but 
improve either religion or good morals.” % 

And in another case, where one who had been ex- 
pelled from a church, sought by mandamus to be re- 
stored to his rights as a corporator, the presiding 
judge expressed himself as follows: ‘*With the action 
of a church as a religious body we have nothing what- 
ever to do, and we decline altogether to enter upon 
any review of its action in expelling the relator from 
the church, acting as a religious body. We have 
power to regulate the proceedings of the church cor- 
poration as a legal being only, and if it has deprived 
the relator of any of his legal rights as a member of 
the corporation, it is our duty to compel them to re- 
verse their action, and restore him to the enjoyment of 
such rights.” 26 

And it was held in a Pennsylvania case, where a 
parish priest sought to restrain a bishop from deny- 
ing him the privilege of exercising priestly functions, 
and to be restored to the rights and emoluments pre- 
viously enjoyed by him in connection with the church 
from which he had been deposed, no reason having 
been given him for such removal, that the prohibition 
of the exercise of that profession by a higher church 
officer, without accusation or hearing, isa proceeding 
contrary to the law of the land, which a court of 
equity will restrain.” 


2 Seibert v. Church, 3 Barr. 282. 
26 People v. St. Stephen’s Church, 6 Lans. 172. 
27 O’Hara v. Stock, 10 Cent. L. J. 28. 
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1, APPEAL—Paying Money into Court— Interpleader— 
Statute. Where one of two defendants, both of 
whom are liable to the plaintiff, brings the money into 
court, Claiming that the other defendant is primarily 
responsible, a decree of the court stating that nothing 
therein contained shall affect the rights of the parties, 
as between themselves, is not a final decree which 
authorizes an appeal under thé statute of Maryland. 
— Swift v. Manufacturers, etc. Co., Md. Ct. App., June 13, 
1888 ; 14 Atl. Rep. 661. 

2, APPEAL—Practice— Record. Where the record 
of a cause is deficient in several material points, the 
case will be placed on the docket to be submitted in 
proper form at the next term, or else stricken from the 
docket. — Hughes v. Au Sable, etc. Co., 8. C. Ill., June 16 
1888 ; 17 N. E. Rep. 486. 

3. APPEAL—Reversal — Remand — Statute. Con- 
struction of Maryland statutes relative to the remand- 
ing of causes reversed from the court of appeals to 
another county than that in which the cause originated. 
— State v. Baltimore, etc. Co., Md. Ct. App., June 22, 1888 ; 
14 Atl. Rep. 688. 

4, APPEAL—Review—Misconduct of Counsel. It is 
not harmless error in a court to refuse to stop counsel 
in making a material allegation which he has no right 
to make, as such allegation may operate to the preju- 
dice of the party against whom it is made although the 
counsel may retract it. The case does not fall within 
the rule that there is a presumption in favor of the 
action of a trial court. — Nelson v. Welch, 8. C. Ind., June 
19, 1888; 17 N. E. Rep. 569. 

5. ARBITRATION—Contribution. After arbitrators 
had made their report in a suit and before judgment 
had been rendered upon it defendant paid them for 
their services and sued the plaintiff for contribution: 
Held, that he was entitled to contribution. — Russell v. 
Page, 8. J. C. Mass., June 21, 1888; 17 N. E. Rep. 536. 

6. ATTORNEY AND CLIENT— Contract — Performance— 
Delinquent Taxes. Circumstances stated under 
which an attorney having made a contract by which it 
was bound to relieve certain lands from the liens of 
delinquent taxes was held to have failed to perform his 
engagement and was not entitled to the stipulated fees. 
— Barnard v. Brower, N. Y. Ct. App., June 5, 1888; 17 N. E, 
Rep. 376. 

7. BASTARDY — Misconduct of Counsel — Error. 
Statements of counselin argument to the jury held to 
be improper and their admission to be reversible error. 
— Troyer v. Nichols, 8. C. Ind., June 22, 1888; 17 N. E. Rep. 
569. 

8. BoROUGH—Municipal Corporation — Quo Warranto. 
After the result of an election as to the formation 
of a borough has been declared, its existence can only 
be defeated by a proceeding inthe nature of a writ of 
quo warranto. — State v. Wainwright, 8. C. N. J., June 16, 
1888; 14 Atl. Rep. 603. 

9. CARRIERS—Failure to Transport— Evidence. In 
an action against a railroad for failure to transport cer- 
tain melons within the required time, pldintiff offered 
evidence showing his agreement about their purchase, 
which was communicated to defendant’s agent, who 
agreed to deliver them in time: Held, that the evidence 
being offered as a whole, and that the part of it relating 
to the purchase being inadmissible, the whole was 
properly rejected. — Skelliev. Central R. § B. Co., 8. C. 
Ga., May 28, 1888; 6 S. E. Rep. 811. 

10. CARRIERS— Fares — Tickets. 
































A railroad may 


charge more as fare to those paying on the train than 
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it charges for tickets purchased before entering the 
train.— State v. Hungerford,S. C. Minn., June 18, 1888; 38 
N. W. Rep. 628. 

1l. CARRIERS—Passengers—Seats. A passenger on 
aregular passenger train has aright to refuse to pay 
his fare, ifthe railroad refuses to provide aim with a 
seat. In such case the party can be ejected from the 
train only at a regular station.— Hardenbergh v. St. Paul, 
etc. R. R., 8. C. Minn., June 18, 1888; 38 N. W. Rep. 625. 

12. CHATTEL MORTGAGE— Conversion—Damages. 
In an action by a mortgagee against creditors of the 
mortgagor, who have levied on and sold the mortgaged 
personal property, the plaintiff has aright to recover 
as damages the value of the property, not exceeding 
the amount remaining unpaid on the mortgage. — Gan- 
ong v. Green, 8. C. Mich., June 22, 1888; 38 N. W. Rep. 661. 

13, CHATTEL MORTGAGE—Description of Property.——- 
Where the description ‘substantially corresponds with 
the property intended to be mortgaged, and the 
mortgagor has no other property to which it could ap- 
ply, and no one could be misled, and it is admitted that 
the property claimed is the same as was intended to be 
mortgaged, the mortgage is not void for uncertainty in 
the description of the property.— Schmidt v. Bender, 8. C. 
Kan., June 9, 1888; 18 Pac. Rep. 491. 

14. CHATTEL MORTGAGE—Verbal. A boarder at an 
hotel, indebted for his board, agreed with the hotel- 
keeper that his goods and effects in his room should 
not be removed therefrom, but should be security for 
his board. Afterwards he was turned out for non-pay- 
ment of his board, but his goods were retained by the 
hotel-keeper: Held, that the agreement made was 2 
valid verbal mortgage.— Weil v. Ryus, 8. C. Kan., June 9, 
1888 ; 18 Pac. Rep. 524. 


15, ConTRacT—Construction—Evidence. ———Circum- 
stances stated under which it was held that the evi- 
dence did not show that the contract to make certain 
car-wheels did provide that they should be made of 
Babbitt’s metal.— Osgood v. McGann, 8. J. C. Mass., June 
19, 1888; 17 N. E. Rep. 521. 


16. CONTRACT—Pleading. -——— Where, in a complaint, 
plaintiff averred due performance of all conditions pre- 
cedent to defendant’s liability, and the answer was a 
general denial, added to which were specific allegations 
of several breaches of the contract: Held, that in spite 
of his general denial defendant could only avail himself 
of the specific allegations.— Reed v. Hayt, N. Y. Ct. App., 
June 5, 1882; 17 N. E. Rep. 418. 


17. ConTRACT—Sale—Guaranty—Evidence. Where 
by the terms of a sale of fertilizers embodied in a note 
for the purchase money, it is stated that no guaranty of 
quality is given by the vendors, it is improper to re- 
ceive evidence of preliminary statements and guaran- 
tees made by the vendors the written contract govern- 
ing in such cases. — Wooldridge v. Poyer, Md. Ct. App., 
June 12 1888; 14 Atl. Rep. 681. 


18, CONTRACT— Variance by Parol. Evidence is 
inadmissible to show, that an absolute agreement in 
writing to pay money was only to be performed in a 
certain contingency. — Curtis v. Hokanson, 8. C. Minn., 
June 12, 1888; 38 N. W. Rep. 694. 


19. CORPORATIONS— Actions Against — Joining Stock- 
holders. Under Colorado laws, a complaint in an 
action on an insurance policy, which joins the company 
and several stockholders, who had not fully paid for 
their stock, and alleges that the company has ceased to 
do business leaving debts unpaid, does not misjoin the 
parties, and a separate judgment may be rendered 
against a stockholder in such suit.— Tabor v. Goss R. P. 
M. Co., 8. C. Colo., June 2, 1888; 18 Pac. Rep. 537. 


20. CORPORATIONS—Assignment— Collecting Subscrip- 
tions. A corporation made an assignment to a 
trustee, providing that future assessments should be 
paid to the trustee. A decree, to which the corporation 
‘was a party, was made, directing an assessment and 
authorizing the trustee to collect it in such manner as 
he might be advised: Held, that the trustee might sue 


























therefor in his own name.— Vanderwerken v. Glenn, 8.C. 
App. Va. 1888; 6 S. E. Rep. 806. 

21. CORPORATIONS—Foreign—Complying with Statute. 
An objection, that a foreign corporation suing on 
a policy of insurance has not complied with the law 
relative to doing business in that State, will not be con- 
sidered, when the only business done related to the 
policy.— Tabor v. Goss ¢ P. M. Co. 8. C. Colo., June 2, 1888; 
18 Pac. Rep. 537. 

22. CORPORATIONS—Stock — Cancellation. Under 
the evidence the court refused to order the cancella- 
tion of corporate stock issued to the defendant. — 
Pendleton M. Co. v. Mahanna, 8. C. Oreg., June 7, 1888; 18 
Pac. Rep. 563. 


23. CORPORATION—Stockholders—Liability — Statute— 
Judgment. In an action by acreditor to enforce 
the statutory liability of a stockholder of a corporation, 
it is sufficient to allege that the corporation is insolv- 
ent, has neither money, credit, nor materials to do 
business. It is not necessary to allege that the creditor 
has obtained a judgment against the corporation. — 
Morgan v. Lewis, 8. J. C. Mass., June 26, 1888; 17 N. E. Rep. 
558. 

24. COLLISION—Damages—Towage. Where a ves- 
sel is injured by a collision, and is forced to employ a 
tug totow her through dangerous navigation to her 
home port, the expense of the tugis a proper element 
of damage against the vessel causing the injury. — The 
Benjamin F. Hunt, Jr. U. 8. D.C. (Mass.), April 17, 1888; 34 
Fed. Rep 816. 

25. COLLISION—Misunderstanding of Signal When 
a tug, not understanding the signals, fails to slow, but 
continues to sheer across another vessel’s bow, it is re- 
sponsible for the coliision resulting, the other vessel 
having stopped her engine.— The City of Albany, U. 8. D. 
C. (N. Y.), March 28, 1888; 34 Fed. Rep. 812. 


26. COLLISION— Steam and Sail—Changing Course.—— 
Where a collision occurs between a steamer and a 
schooner, because the latter changed her course and 
then changed back again, without any excuse arising 
from the exigencies of navigation, and the steamer is 
not shown to have been negligent, the schooner is 
liable for the resulting damages.— The St. Johns, U. 8. D. 
C. (Mass.), April 21, 1888; 34 Fed. Rep. 814. 


27. ConvicTs—Escape — Expiration of Term. A 
prisoner sentenced to hard labor, who escapes and is 
rearrested, is not entitled to a discharge because the 
term of uis sentence has expired, when by reason of 
his escape he has been at hard labor for a less term 
than he was sentenced. — Ez parte Buckalen, 8. C. Ala., 
June 14, 1888; 4 South. Rep. 424. 


28. COUNTIES— Liability — Jail. A county is not 
liable to the inmates of the county jail for negligently 
permitting it to become and remain in such a bad con- 
dition that the inmates thereof become sick and dis- 
eased.— Pfeferle v. Lyon County, 8.C. Kan., June 9, 1888; 
18 Pac. Rep. 506. 

29. CourT — Clerk — Misplacing Papers. When 
papers are presented tothe clerk ofthe district court 
for filing, and he fails to file and deposit them in a 
proper place, so that they may be found on a reason- 
able examination, he is chargeable with negligence.— 
Rosenthal v. Davenport, 8. C. Minn., June 15, 1888: 38 N. W. 
Rep. 618. 

30. CRIMINAL Law—Amendment— Misnomer. Un- 
der Alabama law, it is reversible error to allow an in- 
dictment to be amended so as to correct a misnomer set 
up by the defendant’s plea in abatement, where the 
record does not show affirmatively that defendant con- 
sented to the amendment.—Shif v. State, 8.C. Ala., June 
14, 1888 ; 4 South. Rep. 419. 


31. CRIMINAL LAW—Appeal—Exceptions. Excep- 
tions to the charge of the court in a criminal case, not 
taken till the jury had retired from the box, and the 
grounds of which were not specified till after the re- 
turn of the verdict, will not be considered on appeal, no 
fundamental error being found in the charge as given. 
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—Martin v. State, Tex. Ct. App., June 9, 1888; 8S. W. Rep. 
682. 


32. CRIMINAL LAW—Burglary—Variance. Upon an 
indictment alleging burglary in the night-time, there 
can be no conviction where the offense was committed 
inthe day-time.— Guynes v. State, Tex. Ct. App., June 9, 
1888; 8S. W. Rep. 667. 

33. CRIMINAL LAW—Confession — Voluntary. Ad- 
missions of one charged with a crime, made to one in 
authority, are prima facie involuntary, and unless that 
presumption is rebutted, are inadmissible. — Wilson v. 
State, 8. C. Ala., June 11, 1888; 4 South. Rep. 383. 

34. CRIMINAL LAw—Counts—Election. On a joint 
indictment for killing, one count charged that R did 
the killing by shooting and that A gave him aid, the 
other count charged that A did the killing by cutting 
with a knife, and that R gave him aid: Heid, that the 
State should not be required to elect.— Statev. Norton, 8. 
C. 8. Car., June 14, 1888; 68. E. Rep. 820. 

85. CRIMINAL LAWw—Complaint—Jurat. When the 
jurat to a complaint does not show the official charac- 
ter of the officer before whom it was verified, the com- 
plaint will not support an information and conviction. 
— Robertson v. State, Tex. Ct. App., June 6, 1888; 8S. W. 
Rep. 659. 

36. CRIMINAL Law — Conviction — Second Trial. 
Where the defendant has been tried and found guilty 
of a misdemeanor, and the record does not show 
whether judgment was entered on such verdict or the 
verdict set aside, a second conviction in the same case 
will be reversed on appeal.—Foster v. State, Tex. Ct. App., 
June 6, 1888; 8S. W. Rep. 664. 

37. CRIMINAL LAw — Defendant as Witness — Reputa- 
tion. Where defendant testifies for himselfin a 
criminal case, evidence of his general reputation for 
truth and veracity, chastity and morality, may be in- 
troduced by the State. — State v. Rider, 8. C. Mo., June 4, 
1888; 8S. W. Rep. 723. 

38. CRIMINAL LAW — Delay in Trial. Where one 
under indictment is not brought to trial before the end 
of the second term, he is entitled to be discharged, if 
the delay is not caused by his own application, and is 
not occasioned by want of time totry the case, and it 
further appears that the delay is not caused to enable 
the State to procure material evidence for a trial at the 
succeeding term. — In re McMicken,S8.C. Kan., June 9, 
1888; 18 Pac. Rep. 473. 

39. CRIMINAL LAW—Diseased Meat — Indictment. 
On a trial for selling the flesh of an animal diseased 
when killed under Texas law, it must be shown that de- 
fendant knew that the meat was diseased when he sold 
ibe Teague v. State, Tex. Ct. App., June 9, 1888; 88. W. 
Rep. 667. 

40. CRIMINAL LAW—Exceptions—New Trial. Upon 
appeal in a criminal case in New York, if the record 
shows that justice requires that a new trial be granted, 
the court may award it whether exceptions have been 
taken or not. A defendant can only ask the court fora 
new trial upon grounds founded on the whole record, 
not on specific points to which he has not excepted. 
— Carter v. Brooklyn, etc. Co. N. Y. Ct. App., June 5, 1888; 
17 N. E. Rep. 396. 

41. DAMAGES—Royalty—Secret Preparation. Evi- 
dence of the cost of a preparation, and of the bottles in 
which it was put up, is admissible in determining the 
reasonableness of the royalty he was to receive, though 
the plaintiff refused to testify as to the components of 
his preparation and the proportions used. — Lamar v, 
Russell, 8. C. Ga., May 28, 1888; 6 8. E. Rep. 814. 

42 DEATH—Action—Parties. An action against an 
employer for the death of an employee must be by the 
personal representatives of the latter, under Alabama 
law.— Stewart v. Louisville § N. R. R., 8. C. Ala., June 6, 
1888 ; 4 South. Rep. 373. 

43. DEDICATION—Evidence. Evidence of the dedi- 
cation of an alley not deemed sufficient.— Gage v. Mobile 
¢ O. R. R., 8. C. Ala., June 18, 1888 ; 4 South. Rep. 415. 

44. DEDICATION— Municipal Corporations— Use. 


















































When the owner of land has dedicated it to the public 
for a street, the city cannot lawfully appropriate it to 
uses and purposes foreign to those for whichit was 
dedicated.— Arkansas R. P. Co. v. Sorrels, 8. C. Ark., May 
19, 1888; 8 S. W. Rep. 683. 

45. DEED—Construction — Intention. In the con- 
struction of a deed to land the intention of the grantor, 
taken as a whole, will control the inference to be drawn 
from general language employed in the description of 
the courses and distances of the boundary, as to the 
premises conveyed.— Rayburn v. Winant,8. C. Oreg., May 
17, 1888: 18 Pac. Rep. 588. 

46. DEED—Covenant—After-acquired Title.——-Where 
a life tenant conveys in fee, covenanting for good title, 
and thereafter inherits the fee, such after-acquired title 
inures to the grantee, and does not pass to the heirs of 
such life tenant.—Mc/Jivain v. Porter, Ky. Ct. App., April 
7, 1888; 8S. W. Rep. 705. 

47. DIVORCE— Dower — Statute. Where husband 
and wife were divorced from bed and board and lived 
apart for five years, pending which time a statute was 
enacted making all such divorces, nisi. The wife then 
married a second time without notice to her former 
husband, her second husband died and she claimed 
dower in his estate: Held, that the notice to the first 
husband; was unnecessary, that her second marriage 
was valid and that she was entitled to dower under it. 
— Peaslee v. Peaslee, 8. J.C. Mass., June 19, 1888; 17 N. E. 
Rep. 506. 

48. DOWER—Divorce. Under Alabama, law a wife, 
who has been divorced a vinculo, can under no circum- 
stances claim dower.—AHinson v. Bush, 8. C. Ala., June 12, 
1888; 4 South. Rep. 410. 

49. DOWER— Unrecorded Deed — Mortgage. The 
widow of a grantee in an unrecorded deed, antedating a 
mortgage by the grantor, is entitled to dower as against 
a purchaser under such mortgage.— Soudley v. Caldwell, 
8. C. 8. Car., June 14, 1888; 6 8S. E. Rep. 818. 

50. EJECTMENT— Vendor — Estoppel. When de- 
fendants in ejectment are in possession of the land as 
the heirs of one who purchased from plaintiff, paid part 
of the price and took possession, they are estopped to 
deny plaintiff’s original title, and to prevent recovery 
they must show some conveyance by plaintiff or a titte 
by adverse possession. — Ware v. Dewberry, 8. C. Ala., 
June 12, 1888; 4 South. Rep. 404. 

51. EMINENT DOMAIN — Transfer-boat Landing. 
Under act. Ill., July 1, 1887, a railroad company, whose 
railroad terminates on the Ohio River at Cairo, cannot 
condemn land for an incline track and transfer ferry- 
boat landing, in order to connect with another railroad 
company.—St. Louis fC. R. R. v. Thomas,U. 8. C. C. (Ill.), 
Feb. 9, 1888; 34 Fed. Rep. 774. 

52. Equiry—Deed — Correction of Mistake. In 
settlement of the claim of a married woman against an 
estate, by order of court a part of the land was con- 
veyed to her but by mistake the commissioner’s deed 
was made to her husband. She was ignorant of busi- 
ness and was not aware of the mistake till his death: 
Held, that equity would correct the deed in her favor. 
— Clemons v. Holtheid, Ky. Ct. App., May 19, 1888; 88. 
W. Rep. 697. 

53. Equiry—Pleading—Plea in Bar. A plea in bar 
of the whole bill, which does not cover the whole case 
by setting up a bar to all the matters of equity is prop- 
erly set aside.— Bingham v. Jones, 8. C. Ala., June 12, 1888; 
4 South. Rep. 409. 

54. EQuiry—Remedy at Law—Patents. Defendant 
agreed to account to plaintiff for every article manu- 
factured and sold under his patent to permit complain- 
ant to examine his books: Heid, that specific perform- 
ance could not be decreed, as complainant had an 
adequate remedy at law.—Brewster v. Tuthill S. Co. U. 8. 
Cc. C. (Ill.), April 30, 1888; 34 Fed. Rep. 769. 

55. ESTOPPEL -~ Fraudulent Gift. 
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permitted or procured a debt due her to be made pay- 
able to her minor daughter in order to place such fund 
beyond the reach of her creditors, is estopped from as- 
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sailing the validity of the transaction. — Thueatt v. Me- 
Collough, 8. C. Ala., June 11, 1888; 4 South. Rep. 399. 

56. ESTOPPEL—In Pais— Title to Land. A owning 
land executed a deed of trust to C to secure a debt. 
Before the debt was paid he conveyed to C, who con- 
veyed to B, who was A’s wife. B put her deed on 
record, but the debt was unpaid, and all parties con- 
sidered the land as held for it. B continued to pay C 
rent for the land, and told D that she had no claim on 
the land, and that if he bought from C she would sur- 
render possession. D bought from C in good faith, 
paying full value for the land: Held, that B was estopped 
from assenting her title. — Birch v. Steppler, 8. C. Colo., 
June 2, 1888; 18 Pac. Rep. 530. 

57. EVIDENCE—Admissions — Attorney. Admis- 
sions of counsel made on a former trial, to be compe- 
tent evidence against his client must have been 
distinct and formal, and made for the express purpose 
of relieving the adverse party from the necessity of 
proving such fact, or some like purpose. — Davidson v. 
Gifford, 8. C. N. Car., May 22, 1888; 6 8S. E. Rep. 718. 

58. EVIDENCE— Documents — Secondary Proof. 
When a written document is shown to be in the posses- 
sion of a person in another State and not to be in any 
way subject to the control of the person wishing to use 
it, it may be proved by parol. — Memphis, etc. R. R. v. 
Hembree, 8. C. Ala., May 28, 1888; 4 South. Rep. 392. 

59. EVIDENCE—Parol—T‘tle to Land. It is error to 
permit counsel to ask a witness if he knows by general 
reputation who owned the landin controversy, since 
title cannot be proved by reputation. — Bevriand v. 
Beecher, 8. C. Cal., June 5, 1888; 18 Pac. Rep. 598. 

60. EXECUTION — Affidavit of Illegality. Under 
Georgia law, an affidavit of the illegality of an execu- 
tion, filed by an executor and verified to the best of 
deponent’s knowlege and belief, and that this affidavit 
is based upon the testimony of reliable witnesses, is 
insufiicient, since the statute requires a positive oath. — 
Wicher v. Sicsel, 8. C. Ga., June 4, 1888; 68. E. Rep. 816. 

61. EXECUTION—Issue—Lapse of Time. Anexecu- 
tion, issued after a lapse of more than 11 years since the 
issuance of a former execution, during which time no 
attempt has been made to enforce the decree, is rightly 
quashed.— McCall v. Rickarby, 8 C. Ala., June 14, 1888; 4 
South. Rep. 414. 

62. EXECUTION—Sale—Conditions. The conditions 
or terms of sale announced at the fopening of a public 
sale effect a purchaser, although he did not come on 
the ground till after the announcement of the terms, 
and although the sale had been suspended and held up 
for a short time. — Cable v. Byrne, S. C. Minn., June 15, 
1888 ; 38 N. W. Rep. 620. 

63. EXECUTORS—Sale by Administrator— Notice. 
When an administrator applies to the probate court 
for an order for the conveyance of the title to lands 
purchased by himself at his own sale, the heirs must be 
notified or the order will be a nullity. — Ligonv. Ligon, 
8. C. Ala., June 12, 1888; 4 South. Rep. 405. 

64. EXECUTORS— Sale of Land—Heirs. A petition, 
under Alabama laws, to the probate court, for the sale 
of land belonging to an estate for the purpose of divid- 
ing the same, is fatally defective if the names of heirs 
shown to exist are not given, though their names are 
unknown. — Brigham v. Jones, 8. C. Ala., June 12, 1888; 4 
South. Rep. 409. 

65. EXECUTORS — Sale of Realty — Description. 
When by order of court a commissioner sells land of a 
decedent for the purpose of distributing the proceeds 
among the heirs, it is not necessary for him. to describe 
the land by metes and bounds in the advertisement 
nor in the report of sale. — Calvert v. Alexander, Ky. Ct. 
App., May 3, 1888; 8S. W. Rep. 696. 

66. EXECUTORS—Settlement— Contesting. Under 
Alabama law, acredltor of an estate may appear and 
contest a settlement by the retiring administrator on 
the ground that allowing credit for certain unauthor- 
ized payments would render the estate insolvent. — 
Byrd v. Jones, 8. C. Ala., May 23, 1888; 4 South. Rep. 875. 






































67. EXECUTORS AND ADMINISTRATORS. — Power — De- 
falcation. Where a bequest is made to infant 
legatees, and the executor is directed to invest the 
money in real estate mortgages, and hold the same until 
the legatees or the survivor of them becomes of age, 
and the executor disobeys that instruction and converts 
the money to his own use, and anorder of distribution 
is made: Held, that he and his surities are liable upon his 
official bond us executor, he not being regarded as the 
donee of a power, the order of distribution not having 
been obeyed. — Cranson v. Wilsey, 8. C. Mich., July 11, 
1888 ; 39 N. W. Rep. 9. 

68. EXEMPTION—Joint Tenancy—Personality—Statute. 
Under the statute of Illinois a debtor may hold as 
exemption from execution personalty to the amount 
limited by the statute, although he holds such property 
as joint tenant with another person. — Heckle v. Grew, 8. 
C. Ills., May 9, 1888; 17 N. E. Rep. 437. 

69. FENCES — Defective — Trespass by Animals. 
Where A fences his land, so that a fence erected by P 
forms a part of the inclosure, but A’s fence does not join 
P’s fence, and A has made no contract with P relative 
to his fence, and hus not obtained the consent of P to 
such fencing, if P,turns cattle into his inclosure, which 
pass through a defect in P’s fence and trespass on A’s 
land, A cannot recover for such trespass. — Markin v. 
Priddy, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 514. 


70. FRAUD—Fraudulent Conveyance— Divorce — Stat- 
ute. Under the statutes of Indiana, which make all 
conveyances in trust for the benefit of the grantor, 
fraudulent as to creditors, antecedent or subsequent, a 
divorced wife may file a bill, alleging that her husband 
had conveyed his property to a third person to be held 
in trust for him and that she had obtained a judgment 
against him after such conveyance.—Plunkett v. Plunkett, 
8. C. Ind., June 26, 1888; 17 N. E. Rep. 562. 

jl. Fraub—Statute of — Contract. A widow who 
has assigned all her rights to her husband’s estate, may, 
by parol, guarantee the purchaser against cost adjudged 
against her in the settlement of the estate; that con- 
tract being to pay her own debt not that of another is 
not within the statute of frauds.— Dodge v. Zimmer, N. Y. 
Ct. App., June 5, 1888; 17 N. E. Rep. 399. 

72. FRaups—Statute of—Debt of Another —Considera- 
tion. Where A agrees to pay the debt of B after 
attachment proceedings have been instituted against B, 
but before levy, and the attachment suit is dismissed, 
but no agreement made to forbear further proceedings 
to collect the debt, the promise is without consideration 
and void for not being in writing.— Mazwell v. Dell, 8. C. 
Colo., June 15, 1888; 18 Pac. Rep. 561. 


73, FRAUDS—Statute of — Realty — Partial Perform- 
ance. Where a son has labored for fifteen years on 
afarm, paying debts and liabilities and taking care of 
his parents, under a parol contract that forso doing 
the father will convey to him the farm, the contract is 
taken out of the statute of frauds.— Carney v. Carney, 8. 
C. Mo., Juue 4, 1888, 88. W. Rep. 729. 

74. FRAUDULENT CONVEYANCES— Consideration—Debt. 
When a party who owes a bona fide pre-existing 
debt, transfers property to the creditor in payment of 
such debt by an absolute sale, at a fair price, and in 
quantity not more than enongh to pay the debt, the 
transaction is not fraudulent, no matter what theintent 
of the parties. — Jefferson C. S. Bank v. Eborn, 8. C. Ala., 
May 29, 1888; 4 South. Rep. 386. 

75. FRAUDULENT CONVEYANCE — Consideration — Evi- 
dence. Where upon the face of a conveyance it 
appears to be voluntary, and is impeached for fraud, 
for that reason parol evidence is admissible to show 
that in point of tact it was made upon a valuable con- 
sideration. — Featherstone v. Dagnell, 8. C. 8. Car., June 
26, 1888; 6S. E. Rep. 897. 

76. FRAUDULENT CONVEYANCES— Proof of Fraud. 
In an action to set aside a conveyance asin fraud of 
creditiors, the question of fraudulent intent is one of 
fact to be determined from the facts and circumstances 
ofthe particular case, and the law furnishes no test 
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showing what acts are indicia or badges of fraud. — 
Weaver v. Owens, 8. C. O.eg., May 15, 1888; 18 Pac. Rep. 
579. 

77. FRAUDULENT CONVEYANCE—Purchase—Knowledge. 
When property sold is afterwards seized on an 
execution against the vendor, testimony as to his rep- 
utation for solvency is pertinent in an action by the 
purchaser thereof for the recovery of the value of the 
property to affect the purchaser with knowledge, or 
want of knowledge, of the vendor’s failing circum- 
stances.— Goldberg v. McCracken, 8. C. Tex., May 25, 1888; 
8S. W. Rep. 676. 

78. GAMISHMENT— Rights of Third Parties. When 
a gamishee shows an indebtedness and also that it is 
claimed to have been assigned to a third party, it is 
error to order judgment against the garnishee till such 
claimant is cited in and made a party.—Levy v. Miller, 8. 
C. Minn., June 15, 1888; 38 N. W. Rep. 700. 

79. GARNISHMENT—Trustee Process—Claimant. In 
trustee process, an adverse claimant is not a proper 
party to the question whether the trustee had funds 
belonging to the principal defendant.— Moors v. Goddard, 
8. J. C. Mass., June 21, 1888; 17 N. E. Rep. 532. 

80. GRAND JURORS—Qualifications. Justices of the 
peace and deputy sheriffs are not disqualified from 
serving as grand jurors, under Texas laws, though they 
can claim exemption from such service.— Owens v. State, 
Tex. Ct. App., June 6, 1888; 8S. W. Rep. 658. 

81. GUARANTY—Pleading— Evidence. Where one 
by writing, on a promissory note, guarantees its pay- 
ment at maturity on the payment of any renewal there- 
of, etc., such writing need not be declared on specially, 
but mayrbe givenin evidence under the common counts. 
— Emerson v. C. Aulterman, etc. Co. Md. Ct. App., June 13, 
1888 ; 14 Atl. Rep. 671. 

82. GUARDIAN AND WARD—Lease. Where a person 
describing himself as a guardian gives a lease he will 
be held personally liable thereon, although the lease 
has been approved by the probate court. — Nichols v. 
Sargent, 8. C. Ills., June 16, 1888; 17 N. E. Rep. 475. 

83. HiGHWAY—Negligence—Towns. A town is not 
liable as for negligence, by reason of the fall of a der- 
rick used in repairing a culvert in the highway causing 
injury to a passer-by.—Pratt v. Town ef Wymouth, 8. J. C. 
Mass., June 20, 1888; 17 N. E. Rep. 538. 

8. HiGHways—Obstruction—Injunction. Where 
two cotenants divide their land adopting as boundary 
between them a public highway, an injunction will lie 
to prevent one of them from obstructing the highway 
and opening anew highway on the lands of the other. 
— Devitt v. Schoyk,N. Y. Ct. App., June 5, 1888; 17 N. E. 
Rep. 425. 

85. HOLIDAYS—Entering Judgment.——Unaer Georgia 
law, a court can enter a judgment on the fourth of July, 
unless it is Sunday. — Hamer v. Sears, 8. C. Ga., June 1, 
1888 ; 6 8. E. Rep. 810. 

86. HOMESTEAD— Mortgage — Husband and Wife. 
A sale under foreclosuse of a mortgage of a homestead, 
which was erected by the husband with joining his 
wife, passes the interest of neither, under Kentucky 
laws. — Atkinson v. Goudy, Ky. Ct. App., June 5, 1888; 8 8. 
W. Rep. 698. 

87. HUSBAND AND WIFE — Deed — Acknowledgment. 
When a wife has not acknowledged her deed as 
required by law, it is invalid asto her. The certificate 
of the officer to the acknowledgment may be impeached 
by the testimony of such officer. — Mays v. Pryce, 8. C. 
Mo., June 4, 1888; 88. W. Rep. 731. 

88. HUSBAND AND WIFE—Deed — Action. A deed 
acknowledged and signed by a married woman convey- 
ing her separate‘estate is not effectual, under Alabama 
law, till signed by her husband, and a bill to subject her 
separate estate to the payment of a debt contracted by 
her, filed prior to his signature, takes precedence of 
such deed.— Rooney v. Michael, 8. C. Ala., June 18, 1888; 4 
South. Rep. 421. 

89. INJUNCTION—Equity — Pleading. 



































In a bill to 





enjoin a sheriff from ejecting under legal process the 








plaintiff from certain premises, it is insufficient to state 
that the defendant “has illegally, wrongfully, and un- 
justly procured a writ to eject plaintiff from the prem- 
ises,” such statement being too uncertain to authorize 
the injunction.—Lammv. Burrell, Md. Ct. App., June 18, 
1888 ; 14 Atl. Rep. 682. 

90. INSANITY — Evidence. On a trial for murder, 
where insanity is relied upon asa defense, evidence of 
statements made by defendant to his physician six 
weeks previous to the homicide are not admissible in 
evidence.— People v. Hawkins, N. Y. Ct. App., June 5, 1888; 
17 N. E. Rep. 371. 

91. INSOLVENCY—Garnishment. Where judgment 
has been obtained against insolvent debtors, and third 
parties have been garnished, the failure of the debtors 
to take any proceedings to set aside or vacate the 
garnishment, or to secure a release therefrom, or to 
make an assignment within ten days after the levy, 
authorizes the creditor immediately upon default to in- 
stitute insolvency proceedings, under Minneosta law.— 
Masjield v. Wilkins, 8. C. Minn., June 15, 1888; 38 N. W. 
Rep. 701. 

92, INSURANCE—Assignment— Attachment — Creditor. 
In an action by the assignee of aninsurance policy 
against the attaching creditor of the assignor itis not 
necessary to prove the policy, as the assignee’s right 
to collect from the company cannot be controverted by 
the creditor.— Lienkauf v. Calman, N. Y. Ct. App., June 5, 
1888; 17 N. E. Rep. 389. 


93, INSURANCE—Condition—Title. Deeds of prop- 
erty given to secure indebtedness do not constitute a 
ground of forfeiture of insurance, it being competent to 
show by parol that the grantor retained the title and 
ownership of the property. — Barry v. Hamberg, etc. Co., 
N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 405. 


94. INSURANCE — Consideration — Promissory Notes. 
Where defendant had insured his property for five 
years, paid the premium for the first year and gave his 
notes for the premiums for the other years, and before 
the expiration of the first year the insurance company 
falled: Held, that he was not obliged to pay the notes as 
the consideration for them had failed.— Home, etc. Co. v. 
Dauberspeck, 8. Ind. June 23, 1888; 17 N. E. Rep. 601. 


95. INSURANCE—Fire— Negligence. Though a fire 
may occur from the negligence ofthe assured, yet if the 
negligence was not wilful, or of such degree as amounts 
to fraud, the insurer is liable.— Pheniz I. Co. v. Sullivan, 
8. C. Kan., June 9, 1888; 18 Pac. Rep. 528. 


96. INSURANCE—Foreign Companies — Process — Stat- 
ute. Construction of Maryland statutet relative to 
foreign insurance companies, the terms upon which 
they may do business in the State and the mode of 
serving process on them.—Oland v. Agricultural, etc. Co., 
Md. Ct. App., June 13, 1888; 14 Atl. Rep. 669. 

97. INSURANCE— Mutual Benefit — Construction. 
Circumstances stated under which it was held that the 
widow of a nephew and her child were enlitled each to 
one-fourth of the benefit accruing upon the death of a 
member of a mutual! benefit insurance society.—Jackman 
v. Nelson, 8.J. C. Mass., June 21, 1888; 17 N. E. Rep. 529. 


98. INSURANCE—Removal of Property— Live-stock.—— 
The words in a policy of insurance of live-stock, that it 
is in a certain barn, must be construed as mere matter 
of description, and not as a stipulation on the part of 
the insured ora condition on the part of the insurer, 
that such location should remain unchanged. —De Graf 
v. Queen Ins. Co., 8. C. Minn., June 12, 1888; 38 N. W. Rep. 
696. 

99. INSURANCE—Total Loss. Circumstances stated 
in which the insurers were held to be precluded from 
insisting that the vessel was a total loss.—Carr v. Provi- 
dence, etc. Co.,N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 
369. 





























100. INTOXICATING LiqguoRS — Illegal Sale — Indict- 
ment. An indictment for the illegal sale of intoxi- 
cating liquors is fatally defective, when it charges that 
the sale was made after the qualified voters of the said 
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county had determined, at an election held in accord- 
ance with the laws of said State, that the sale or ex- 
change of intoxicating liquors should be prohibited.— 
Croom v. State, Tex. Ct. App., June 6, 1888; 8S. W. Rep. 
661. 

101. INTOXICATING LIQUORS — Sales to Minors — Elec- 
tion. The State proved that on one occasion several 
sales of beer were made to a minor for himself and his 
party: Held, that the State could not be required to 
elect, but if no election were made, a verdict would be 
a bar to any further prosecution for any offense of the 
same kind included in it. — State v. Mueller, S.C. Minn., 
June 12, 1888; 38 N. W. Rep. 691. 

102. JUDGMENT—Appeal—Merger Where a judg- 
ment in favor of aminor suing by next friend is af- 
firmed on appeal, but the opinion and judgment treat 
the original judgment as one for plaintiff in person, ex- 
ecution properly issues in the name of the minor alone. 
— Thomason v. Gray, 8. C. Ala., June 11, 1888; 4South. Rep. 
394. 
103. JUDGMENT—Correction— Practice. Where a 
judgment is rendered against one of two defendants, 
and itis stated in the judgment that no adjudication 
was made as tothe other, the error must be corrected 
by motion and is not ground fora new trial. — People, 
etc. Co. v. Spears, 8. C. Ind., June 20, 1888; 17 N. E. Rep. 
570. 

104. JUDGMENT — Res Adjudicata. Where the 
agreement between the parties shows a single contract 
fora year foOran entire sum, the recovery of the pro 
rata amount, that would be due to the plaintiff from his 
discharge tothe end of that month, estops defendant 
from denying that the agreement was to pay in monthly 
installments, or that he discharged plaintiff without 
just cause.—Liddelil v. Chidester, 8. C. Ala., June 14, 1888; 4 
South. Rep. 424. 

106. JUDGMENT — Res Adjudicata— Taxes. In an 
action to enjoin the collection of taxes alleged to have 
been illegally assessed, the fact that in a prior suit be- 
tween the same parties that question has been fully 
adjudicated, is a complete defense. — Breeze v. Haley, 8. 
C. Colo., May 7, 1888; 18 Pac. Rep. 551. 


106. JURISDICTION — Circuit JCourt — Claim Against 
United States. A rejection of an account against 
the United States by the comptroller of the treasury 
is a rejection by adepartment authorized to hear and 
determine the same under the act of March 3, 1887, giv- 
ing the circuit jurisdiction of claims against the United 
States. — Blissv. U. S.,U. S.C. C. (Mo.), April 14, 1888; 34 
Fed. Rep. 781. 

107. JUSTICE OF THE PEACE — Title to Land — Appeal. 
Where title to land seems to be involved ina 
case and the justice of the peace tries it, the district 
court has jurisdiction of the case on appeal as though 
it were certified to said court by the justice.— Lyman v. 
Stanton, 8. C. Kan., June 9, 1888; 18 Pac. Rep. 513. 

108. JUSTICES OF THE PEACE — Trial — Absence of De- 
fendant. When judgment is rendered in a justice’s 
court against defendant in his absence, it may be set 
aside, under Kansas laws.—Covart v. Haskins, 8. C. Kan., 
June 9, 1888; 18 Pac. Rep. 522. 

109. LANDLORD AND TENANT—Pleading—Practice—Evi- 
dence. Where, in an action of forcible entry and 
detainer, defendant pleads the pend y of another 
suit forthe same cause of action, the court deciding 
that plea against him should not render final judgment, 
unless the plaintiff has proved his demand. — Steele v. 
Grand, etc. Co. 8. C. Lil., June 16, 1888; 17 N. E. Rep. 483. 

110. LANDLORD AND TENANT — Termination of Lease. 
A leased premises for ten years, but before this 
expiration made an assignment, and was adjudged a 
bankrupt on his own petition. The assignee held the 
premises, till he voluntarily surrendered the key to 
the landlord, who said he would hold A for the rent for 
the balance of the term. He afterwards rented the 
premises to others: Held, that these facts did not 
amount to an eviction nor to a surrender of the re- 
mainder of the term. — Stewart v. Sprague, 8. C. Mich., 
June 22, 1888; 38 N. W. Rep. 673. 






































lll, LrMITATIONS — Objection to the Judgment. 
When for the first time it is objected after judgment 
that the complaint shows that the action is barred, the 
objection will not be allowed, unless the complaint con- 
clusively shows that the action is barred. — Trebby v. 
Simmons, 8. C. Minn., June 12, 1888; 38 N. W. Rep. 693. 

112. LIMITATIONS — Trusts — Corporate Stock. 
Where mines are conveyed to A in trust to form a joint 
stock company to develop the mines, the grantors to 
receive a proportion of the stock of such company, in 
such case A will hold the stock in trust for the grantors 
and the statute of limitations cannot begin to run. — 
Philes v. Hickies, 8. C. Ariz., June 20, 1888; 18 Pac. Rep. 
595. 

113. MANDAMUS--Mandate—Officer— Election. A 
writ of mandate cannot be used to settle conflicting 
claims to office, but after an election contest has been 
decided an alternative writ of mandate may be issued 
to put the successful party in possession. — State ex rel. 
v. Manniz, 8. C. Ind., June 19, 1888; 17 N. E. Rep. 565. 


114. MASTER AND SERVANT — Defective Appliances — 
Conflicting Evidence. In this case, the evidence 
being conflicting as to whether the appliances were de- 
fective, a verdict for an employee against his master 
for injuries received thereby will not be disturbed.— 
Gulf, ete. R. Co. v. Silliphant, 8. C. Tex., May 4, 1888; 8S. 
W. Rep. 673. 

115. MASTER AND SERVANT— Negligence Fellow-serv- 
ant. A railroad company is liable to the engineer 
of a passenger train for injuries received by its col- 
lision with a freight train, when the accident was 
caused by the negligence of those in charge of the 
freight train.—Kentucky C. R. Co. v. Ackley, Ky. Ct. App., 
May 2, 1888; 8S. W. Rep. 691. 

116. MECHANIC’S LIEN — Non-lienable Items. A 
mechanic’s lien is not defeated by including in the ac- 
count filed lienable and non-lienable items furnished 
under the same contract, provided the lienable items 
and their prices are separable from the others.— Dennis 
v. Smith, 8. C. Minn., June 12, 1888; 38 N. W. Rep. 695. 


117. MECHANIC’S LIEN—Notice—Description of Prop- 
erty. A notice of mechanic’s lien described the 
block asin Highland subdivision, but the proper de- 
scription was Highland, in the town of Highland. De- 
fendant owned no other lotsin the county: Held, that 
the error would not, at least so far as the owner was 
concerned, vitiate the lien.—Martin v. Simmons, 8. C. 
Colo., June 2, 1888; 18 Pac. Rep. 535. 

118. MoRTGAGE—Evidence — Trust—Title Bond — As- 
signment. Where an asssignment of a title bond 
was made without consideration, and the assignee af- 
terwards received a deed, agreeing to convey to as- 
signor’s wife when requested, he holds as trustee for 
her, unless he can show by the strongest evidence that 
the land was subject to mortgage for the purchase 
money.—Smart v. Fellows, 8. C. Ill., June 16, 1888; 17 N. 
E. Rep. 476. 

119. MORTGAGE—Sales—Cestui Que Trust. A deed 
of trust authorizing the trustees to sell and dispose of 
said premises, leaves them to exercise their sound dis- 
cretion in selling the land as a whole or in parcels. 
One who sells the land, and takes back a deed of trust 
to secure the purchase money, may bid at the sale un- 
der such deed for himself or as agent for another.— 
Loveland v. Clark, 8. C. Colo., April 23, 1888; 18 Pac. Rep. 
544. 

120. MORTGAGE—Strict Foreclosure—Lease. Cir- 
cumstances stated under which it was held that where 
plaintiff gave defendant a lease with a mortgaged 
clause to secure the payment of rents, and it appeared 
that defendant was utterly insolvent, a strict foreclos- 
ure was properly ordered.—J/ilinois, etc.Co. v. Ottawa, etc. 
Co., 8. C. Iil., June 16, 1888; 17 N. E. Rep. 486. 

121, MUNICIPAL CORPORATIONS—Contract—Statute,— 
The statute of Indiana requires that upon certain ques- 
tions in municipal councils the vote shall be taken by 
yeas and nays, but it is held that where a contract was 
made by the corporation it was binding upon it, al- 
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though the vote by which it was authorized was not 
taken by yeas and nays.—-City of Logansport v. Dykeman, 
8. C. Ind., June 21, 1888; 17 N. E. Rep. 587. 

122. MUNICIPAL CORPORATIONS—Licenses — Validity.— 
The ordinance of St. Louis city, requiring keepers of 
meat shops to obtain a license, is valid.—City of St. 
Louis v. Freivogel, 8. C. Mo., June 4, 1888; 8S. W. Rep. 715. 

128. MUNICIPAL CORPORATIONS — Markets — Constitu- 
tional Law. The ordinance of Mobile, prohibiting 
the sale of fresh meat outside of certain markets, is 
constitutional and permitted by its charter.—Ez perte 
Byrd, 8. C. Ala., May 31, 1888; 4 South. Rep. 397. 

124. MUNICIPAL CORPORATIONS — Taxation — Assess- 
ment—Statutes. Construction of Illinois statutes 
relative to the formation of sewerage boards in cities, 
the assessments and levy of taxes for sewerage pur- 
poses, and other works of that nature. It is not neces- 
sury to authorize an assessment of such taxes that the 
sewerage system of the city should be in full operation ; 
it is sufficient that a board shall have been organized 
and some work done in that direction.—St. Louis, etc. 
Co. v. Baker, 8. C. Ill., June 16, 1888; 17 N. E. Rep. 468. 

125. MUNICIPAL CORPORATIONS—Taxation — Statute — 
Constitutional Law—City Debts. Construction of 
Illinois statutes and constitutional provisions relating 
to taxation in the city of East St. Louis and the levy of 
taxes for the payment of city debts.—City of East St. 
Louis v. Gundlach, 8. C. Ill., May 9, 1888; 17 N. E. Rep. 447. 

126. MUNICIPAL CORPORATIONS—W arrants—Pleading— 
Remedy. The holder of a city warrant is not re- 
quired to resort to mandamus against the city treasurer. 
He may sue the city directly. The city of Denver can- 
not be sued on a city warrant, expressed as payable 
out of the 20th St. sewer fund, on account of the 20th St. 
sewer contract, without an allegation that there is 
money in the fund to pay the warrant.— Travelers’ I. Co. 
v. City of Denver, 8. C. Colo., June 15, 1888; 18 Pac. Rep. 
556. 
127. NEGLIGENCE. Circumstances stated under 
which it was held that, in an action to recover damages 
for the death of plaintiff's son, that the evidence did 
not sustain the charge that the railroad seryants were 
guilty of negligence.—Indiana, etc. Co. v. Wheeler, 8. C. 
Ind., June 19, 1888; 17 N. E. Rep. 563. 

128. NEGLIGENCE—Contributory Negligence. Cir- 
cumstances stated under which it was held that plaint- 
iff’s intestate was not guilty of contributory negligence. 
—State v. Baltimore, etc. Co., Md. Ct. App., June 14, 1888; 
14 Atl. Rep. 685. 

129. NEGLIGENCE—Dangerous Premises—Streets.—— 
One who maintains a private way to his cellar within 
the limits of a public street is liable for damages sus- 
tained from allowing such wayto be in a dangerous 
condition.—Landree v. Lund, 8. C. Minn., June 15, 1888; 38 
N. W. Rep. 699. 

130. NEGLIGENCE—Fellow-servant—Seamen. The 
mate of a vessel and acommon sailor are fellow-serv- 
ants while the ship is under charge of the captain, and 
the vessel is not liable for injuries to the sailor caused 
by the negligence of the mate.—Benson v. Goodwin, 8. J. 
C. Mass., June 20, 1888; 17 N. E. Rep. 517. 

131. NEGLIGENCE—Poison. Where a dyer uses a 
mordant which is poisonous, and by which the pur- 
chaser of goods so dyed was injured: Held, that as it 
was the first case in which injury had followed the use 
of the mordant the dyer was not responsible for negli- 
gence.—Gould v. Stater, etc. Co.,8. J.C. Mass., June 21, 
1888 ; 17 N. E. Rep. 531. “ 

182. NEGLIGENCE—Railroad Company — Evidence.—— 
In an action against a railroad company for negligence 
by a passenger who has suffered injuries in conse- 
quence, it is competent for him to give evidence of a 
“shock” and of the condition of his nervous system.— 
Chicago, etc. Co. v. Sullivan, 8. C. lll., June 16, 1888; 17 N. 
E. Rep. 460. 

133. OrFICE—Officers—Civil Service—Statute. 
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statutes of New York requiring the appointment of offi- 
cers out of those selected by competitive examination, 








do not apply to employees of the canal board.—People 
vw. Angle, N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 413. 

134. OFFICER—Right to Office—Mandamus. Where 
one receives a certificate of election to the office of 
sheriff from the acting county clerk after a canvass of 
the election returns by the acting board of county com- 
missioners, and qualifies by filing his oath and bond, 
which is approved by said board, he is entitled to a 
mandamus to compel the former sheriff to deliver prop- 
erty belonging to the sheriff’s office.—Hujiman v. Mills, 
8. C. Kan., June 9, 1888; 18 Pac. Rep. 516. 

135. PARTNERSHIP— Dissolution. Where, by the 
terms of a partnership, it was not to be dissolved ex- 
cept by a written agreement of a majority of the stock- 
holders, and one partner having acquired half the 
stock, transferred it to a third person, and the other 
stockholders divided the other half among themselves, 
holding it as their individual property: Held, that such 
division operated a dissolution of the partnership.— 
Kennedy v. Porter, N. Y. Ct. App., June 5, 1888; 17 N. E. 
Rep. 426. 

136. PARTNERSHIP — Purchase of Firm Property — 
Profits. Four parties went into partnership in min- 
ing, each putting into it his individual fourth interest 
in a certain tract of land, and also furnishing a work- 
ing capital. Three of the partners mortgaged their in- 
dividual interests in the land to provide their shares of 
working capital, and their interests were sold under 
such mortgages and purchased by the fourth partner, 
who subsequently sold the land at a large profit: Held, 
that the latter was not required to account tothe oth- 
ers for the profit so realized.— Rouquette v. Ryan, Ky. Ct. 
App., June 12, 1888; 8 S. W. Rep. 702. 

137. PARTITION— Mortgage Statute. Where the 
parties in a partition suit make a mortgage of their in- 
terest after the commencement of the partition pro- 














| ceedings, the title of a purchaser under such proceed- 


ings is by statute superior to the mortgage.—Brooks v. 
Ackerly, N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 412. 

138. PATENTS—Harrows. Sectional harrows coup- 
led loosely with a looped or bent coupling rod, but 
having the band or loop made wide enough to allow its 
back to engage with two hooks projecting from the side 
of the opposite section and at some distance apart, are 
an infring t of rei d letters patent 6,606 of Aug. 
24, 1875, the original patent, No. 155,543, being granted 
Sept. 29, 1874,to William 8. O’Brien.—O’ Brien Bros. M. 
Co. v. Peoria M. Co.,U.8. OC. O. (Ill.), April 23, 1888; 34 
Fed. Rep. 786. 

139. PATENTS—Infringement — Pleadings. In an 
action for an injunction for infringement of a pat- 
ent, it is proper to allege that it has been 
adjudged a valid patent in another circuit court. It is 
sufficient to describe the patent in a general way, with 
a profert of the patent, and itis not necessary to de- 
scribe the particulars of the infringement.— American B. 
T. Co. v. Southern 7. Co.,U.8.C. C0. (Ark.), April 17, 1888; 
34 Fed. Rep. 803. 

140. PATENTS— Infringement — Treble Damages. 
The patented invention sold for $150, while the infringe- 
ment sold at a profit of about $10 each: Held, that the 
damages should be $10 for each infringing machine 
sold, and the violation of plaintiff's rights being fla- 
grant the recovery should be trebled.—Lyon v. Donald- 
son, U. 8. C. C. (Ill.), April 23. 1888 ; 34 Fed. Rep. 789. 

141. PATENTS—Assignment. Where the owner of a 
patent grants a license to use it upon payment ofa 
royalty, retaining power to revoke the license if the 
royalty shall not be duly paid, and the licensee assigns 
the license to another party, the assignee and the orig- 
inal licensee are each liable for the payment of the 
royalty to the owner of the patent. — , etc. Co. v. 
Boston, etc. Co., 8. J. C. Mass., June 22, 1888; 17 N. E. Rep. 
554. 

142. PATENTS—Pain — Dental Operations. In this 
case prior use is not established as against patent 371,- 
524 to Elias Smith for the use of electricity to deaden 
pain in dental operations. — Smith v. Davis, U. 8. 0. O. 
(Ill.), April 23, 1888; 34 Fed. Rep. 788. 
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148. PaTENTS—Razors.—The first and second claims of 
patent 229,127 to John Heitner for an improvement on 
the Monk’s razor, described in patent 206,473, is not in- 
fringed by the Aloe. — Kampfe v. Aloe, U. 8. C. C. (N. Y.), 
April 28, 1888 ; 34 Fed. Rep. 793. 

144. PHySICIANS—License—Mandamus,. A manda- 
mus does not lie to compel the State board of medical 
examiners to issue a license to practice medicine to a 
resident of the State, who has registered with the 
county clerk as required by Gen. St. S. C. 1882, § 919, 
subd. 2, since such person is entitled to practice without 
a license.— State v. Medical Examiners, 8. C. 8. Car., June 
16, 1888; 6 8. E. Rep. #24. 

145. PLEADING—A flidavit— Sufficiency — Statute. 
Where a defendent pleaded ‘never indebted,” ‘never 
promised” and the statute of limitations, and verified 
only the last plea by affidavit, and the plaintiff joined 
issue on the first two pleas and replied to the third: 
Held, that he waived his right to a judgment for want of 
sufficient affidavit of defense. — Hutton v. Marz, Md. Ct. 
App., June 13, 1888; 14 Atl. Rep. 684. 

146. PLEADING — Equity— Redundancy. Where a 
bill to have a trust deed declared a general assignment 
of the grantor’s property forthe benefit of his cred- 
itors contains no further prayer, but charges that the de- 
fendant’s wife holds property in fraud of his creditors, 
she not being a party, such charges though redundant 
are not grounds for a demurrer. — Parsons v. Johnson, 8. 
C. Ala., May 28, 1888; 4 South. Rep. 385. 


147. PLEADING—Injunction— Judgment. A bill to 
enjoin a judgment obtained against one for refusing to 
enter satisfaction of a mortgage, and simply alleging 
that there was a valid defense of which complainant 
had no knowledge till after judgment, is fatally defect- 
ive. — Headley v. Beli, 3. C. Ala., May 31, 1888; 4 South. 
Rep. 391. " 

148. PLEADINGS—Minors — Parties. A minor sued 
by next friend for injuries sustained from a railroad 
train. Defendant moved to dismiss, because the action 
was not brought by the proper party. The minor, hav- 
ing in the meantime come of age, was permitted to 
prosecute the suit in hisown name: Held, correct, under 
Arkansas law. — Sibley v. Ratliffe, 8. C. Ark., June 2, 1888: 
88. W. Rep. 686. 

149. PLEADING — Misjoinder — Fraudulent Transfers. 
One count, to recover the value of certain notes, 
alleged to be the property of a bank, of wh’ch plaintiff 
was receiver, alleged that a bank officer took their 
notes and delivered them to defendant, who took with 
knowledge, and another count charged that the bank in 
contemplation of insolvency transferred the notes to 
defendant: Held, that there was no misjoinder. — Brown 
v. Carbonate Bank, U. 8. C. C. (Colo.), May 3, 1888; 34 Fed. 
Rep. 776. 

150. PLEADING—Negligence—Allegation. Under an 
allegation of negligence on the part of defendant with 
out avering its degree, plaintiff may recover for any 
degree of culpable negligence that may be established 
by the evideace.—Louisville ¢ N. R. R. v. Mitchell, Ky. Ct. 
App., June 7, 1888; 88. W. Rep. 706. 


151. PLEADING— Review — Presumption — Demurrer— 
Appeal. Where an action is brought in which there 
isa misjoinder of causes of action, und a demurrer is 
filed to the complaint, stating several grounds, as well 
asthe misjoinder, it will not be presumed upon appeal 
that it was sustained only on the ground of the wis- 
joinder. — State v. Insurance Co., 8. C. Ind., June 20, 1888; 
17 N. E. Rep. 574. 

152. PRACTICE—Evidence — Motion to Strike Out. 
A motion to strike out testimony is in the nature of a 
demurrer to the evidence and must be tested by the 
same rules. — Hawley v. Dawson, 8. C. Oreg., June 7, 1888; 
18 Pac. Rep. 592. 

158. PRACTICE — Notice by Publication — Fraudulent 
Conveyance. A defendant, in an action by a judg- 
ment creditor to set aside a conveyance as fraudulent, 
may be served with summons by publication, under 
Missouri laws, upon a proper showing by affidavit. — 



































Adams v. Cowles, 8.C. Mo., June 4, 1888; 88. W. Rep. 711. 

154. PRACTICE — Substitution of Plaintiff — Eminent 
Domain. Where a railroad corporation brings suit 
to condemn land, and consolidates all its franchises 
with several other corporations, and the consolidation 
is incorporated, under California law the court can sub- 
stitute the consolidated corporation as plaintiff. —Cali- 
Sornia C. R. R. v. Hooper, 8. C. Cal., June 6, 1888; 18 Pac. 
Rep. 599. 

155. PRINCIPAL AND AGENT — Evidence. Circum- 
stances stated under which an agent having received 
money from his principal to make a certain purchase, 
but the money not being sufficient to pay for the prop- 
erty afterwards sold it: Held, that upon the evidence 
the purchaser from the agent got a good title.— Marshall 
v. Ender, 8. C. Ill., June 16, 1888; 17 N. E. Rep. 464. 


156. PRINCIPAL AND AGENT— Stolen Money—Title. 
Where the agent of a corporation has been guilty of 
embezzlement, and to make good his account steals 
money from a third person which the corporation uses, 
it does not thereby become the owner of such money, 
and cannot hol Hsiutluse Lue tie Owner.—Atlantic, etc.. 
Co. Indiana, etc. Co., 8. J. C. Mass., June 20, 1888; 17 N. E. 
Rep. 496. 

157. QUIETING TITLE — Adverse Possession. A’s. 
father died in possession of land, which was then occu- 
pied for eleven years by his widow till her death, when 
it was set apart as A’s portion of the estate of his father 
and mother, and leased by his guardian: Held, that A 
had a good title by adverse possession and might sue to 
quiet it.— Pacheco v. Wilson, S.C. Ariz., June 20, 1888; 18 
Pac. Rep. 597. 

158. QUIETING TITLE — Purchaser — Reversal. A 
bona fide purchaser from the successful party in a judg- 
ment, in an action under the statute to determine ad- 
verse claims to real estate, takes his title subject to be 
defeated by the subsequent reversal or vacation of the 
judgment.—Lord v. Hawkins,8.C. Minn., July 3, 1888; 38 
N. W. Rep. 689. 

159. RAILROADS — Lease — Authority. A railroad 
company without legislative authority cannot lease the 
right to use its road so as to absolve itself from its 
duties to the public. — International, etc. R. R. v. Eckford, 
8. C. Tex., May 15, 1888; 8S. W. Rep. 679. 


160. REPLEvIN—Sale— Fraud — Burden of Proof. 
Where a person purchases goods on credit and afew 
days after their delivery makes an assignment, and the 
assignee locks up the store, refusing admission to the 
sheriff, upon replevin for the goods: Held, that the 
burden of proofis not upon the plaintiff to show that 
the goods came into -the possession of the defendant.— 
Benesch v. Weil, Md. Ct. App., June 138, 1888; 14 Atl. Rep. 
666. 

161. RELIGIOUS SOCIETIES — Incorporation. A 
meeting of a religious society for purposes of incorpor- 
ation may be legally held, although male members 
only are present, it not appearing that female members 
were excluded.— Lynch v. Pfeiffer, N. Y. Ct. App., June 5, 
1888; 17 N. E. Rep. 402. 

162. RELIGIOUS SOCIETY—Contract—Note. Where 
the officers of a religious society sign a note, not as a 
board but separately, the society is not bound thereby 
in the ab of evid of antecedent authority given 
or subsequent ratification made by such society. — 
People’s, etc. Co. v. St. Anthony, etc. Co., N. Y. Ct. App., 
June 5, 1888; 17 N. E. Rep. 408. 


168. REPLEVIN—Value of Property— Affidavit. In 
replevin the jury are not bound by the value of prop- 
erty as stated in the affidavit, but may assess its value 
atany amount which the proof may show within the 
value alleged in the petition. — Mills v. Mills, 8. C. Kan., 
June 9, 1888 ; 18 Pac. Rep. 521. 


164. SAaLE—Agent—Ratification. Where a corpora- 
tion sues for the recovery of a horse, which had been 
traded without the company’s authority, evidence that 
ageneral agent ofthe company was aware of the ex- 
change is admissible to show that the company’s atten-- 
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tion had been called to the exchange. — Singer M. Co. v 
Belgart, S. C. Ala., June 11, 1888; 4 South. Rep. 400. 

165. SALE—Appeal—Mistake—Evidence. Where, in 
an action for the price of wood on certain lands, the 
evidence showed that acerfain fence was pointed out 
as the boundary by the plaintiff, and in point of fact 
there were twelve acres covered with wood outside of 
the fence, it was held that the court of appeals could 
not entertain questions not raised in the trial court, 
that plaintiff was entitled to recover on the note, but 
that defendant might set off the partial failure of con- 

ideration of the twelve acres covered with wood which 
had not been received by him. — Sentman v. Gamble, Md. 
Ct. App., June 14, 1888; 14 Atl. Rep. 673. 

166. SALE—Conditional—Rescission. -——The payee of 
a note, which recites that it is given for the purchase 
price of a mule, which is to remain the payee’s property 
until the note is paid, cannot bring bail troverfor the 
mule after having transferred the note. — Tidwell v. 
Burkett, 8. C. Ga., May 28, 1888; 68. E. Rep. 816. 

167. SALE—Title—Risk. Circumstances stated un- 
der which the title to goods sold passed at the time of 
their shipment, and the purchaser took them subject to 
the risk of damage on the voyage and the cost of in- 
surance.— Mee v. McNider, N. Y. Ct. App., June 5, 1888; 17 
N. E. Rep. 424. sl 

168. SALVAGE—Vessel at Dock—Fire. A steamship 
caught fire at her dock, and various tugs cameto her 
assistance, and, when her hawsers were burned through, 
towed her away to the flats, where she sank and the 
fire was extinguished: Held, that the tugs were entitled 
to salvage. — The Lone Star, U.S. D.C. (N. Y.), April 7, 
1888 ; 34 Fed. Rep. 807. 

169. SHIPPING—Bill of Lading — Calling at Ports. 
The agent of aship gave a shipper to understand that 
the ship could not call at a certain port, and afterwards 
the shipper took a bill of lading allowing the ship to 
call at any port: Held, that the shipper could not sue 
for damages sustained by his shipment, owing to injury 
caused to his goods by the ship’s calling at such port 
and being quarantined there and delayed in its voyage. 
— The Sidonian, U.S. D.C. (N. Y.), April 19, 1888 ; 34 Fed. 
Rep. 805. 

170. SPECIFIC PERFORMANCE— Cloud upon Title—Con- 
tract—Notice—Laches, Where a party having sold 
land, files with the register of deeds a paper Stating 
that the conveyance had been obtained from him by 
fraud, and for six years takes no other steps respecting 
the contract: Held, that the filing of such paper did not 
form a cloud upon the title of the grantee so as to pre- 
vent the specific performance of a subsequent con- 
tract for the sale of the land by the grantee to a third 
person.— First, etc. Co.v. Brown, 8. J.C. Mass., June 21, 
1888; 17 N. E. Rep. 549. 

171. SPECIFIC PERFORMANCE — Consideration. 
Where a testator had promised his nephew that if he 
would buy certain land he (the testator) would pay for 
it, and the purchase is made accordingly, the nephew 
leaving his own place and improving the place so pur- 
chased, is a contract upon sufficient consideration, and 
will be enforced against the devisee of the testator.— 
Hunter v. Mills, 8. C. 8. Car., June 26, 1888; 6 S. E. Rep. 907. 

172, SPECIFIC PERFORMENCE—Contract—Dower—Con- 
sideration. Where one agreed to sell land to an- 
other at his election within thirty days, and the other 
party within that period signified his desire to have the 
land, but did not tender the price, and the owner de- 
clined to convey because his wife would not sign the 
deed, but afterwards conveyed it with his wife’s signa- 
ture to a third person, who had notice of the transac- 
tion: Held, that the first purchaser was entitled to a spe- 
cific performance of the contract and to a title to the 
land clear of dower. Mansfeld v. Hodgdon, 8. J. C. Mass., 
June 21, 1888; 17 N. E. Rep. 544. 

173. SPECIFIC PBRFORMANCE—Contract — Patent — In- 
junction. A person who agrees to furnish certain 


























patented articles, with such improvements as he might 
take out a patent for, and with the Canadian patents 
also, may be compelled by a court of equity to specific- 





ally perform his contract.—Adams v. Messenger, 8. J.C. 
Mass., June 19, 1888; 17 N. E. Rep, 491. 

174. SPECIFIC PERFORMANCE—Evidence—Laches. 
Circumstances stated under which a specific perform- 
ance of a parol contract to convey land is sought. It 
was held that the evidence of the contract and part 
performance was not sufficient to sustain the action 
after the lapse of fifteen years.—Ridgway v. Ridgway, 
Md. Ct. App., June 13, 1888; 14 Atl. Rep. 659. 

175. SURETY—Attorney’s Fees. Where a surety 
pays a note, in which it was stipulated that the parties, 
besides the sum due, should pay attorney’s fees for 
collection, cannot recover from his principal such fees, 
unless he has actually paid them.—Gieseke v. Johnson, 8. 
C. Ind., June 22, 1888; 17 N. E. Rep. 573. 

176. TAXATION — Assessment — Remedy — Statute — 
Equalization. Construction of Illinois statute rela- 
tive to taxation, assessment, equalization and proced- 
ure for remedy of errors.—Buttenuth v. St. Louis Bridge 
Co., 8. C. Ill., Jan. 20, 1888; 17 N. E. Rep. 439. 

177. TAXATION— Description of Land — Recovery of 
Payments. A tax-deed which describes the land 
sold as part of the S. E.1-4 of the N. E. 1-4 of sec. 15, tp. 
8, N. R. 32 W., is void on its face for indefiniteness, and 
does not constitute such color of title as would enable 
one claiming under it to recover for taxes paid and im- 
provements made on the land.—Hershy v. Thompson, 8. 
C. Ark., June 2, 1888; 8 8. W. Rep. 689. 

178. TAXATION — Exemption — Corporation. By 
statute, the Masonic Temple Company was incorpo- 
rated and authorized to buy the temple and corporate 
rights of the Masonic Fraternity of Louisville, whose 
successor it was to be in case of such purchase: Held, 
that by such purchase the immunity from taxation of 
said lot, enjoyed by the latter, was not transferred to 
the corporation.— Com. v. Masonic T. Co., Ky. Ct. App., 
June 9, 1888; 88. W. Rep. 699. 

179. TAXATION—Limitation—Constitutional Law. 
Under the Missouri constitution, a county valued at six 
million dollars or less, having levied a tax of fifty cents 
on the $100 for ordinary current expenses, and forty 
cents on the $100 to pay debts created prior to Novem- 
ber 30, 1875, cannot also collect a road tax of five cents 
on the $100, or a judgment tax of forty cents on the $100 
to pay judgments founded on warrants issued for ordi- 
nary expenses occurring after November 30, 1875.—Ar- 
nold v. Hawkins, 8. C. Mo., June 4, 1888; 88. W. Rep. 718. 

180. TAXATION—Partly Invalid—Injunction. When 
the valid portion of a tax can be easily distinguished 
from the portion alleged to be invalid, and it has been 
neither paid nor tendered, the collection of the tax will 
not be enjoined pending the litigation about the dis- 
puted portion.—Breeze v. Haley, 8. C. Colo., May 7, 1888; 
18 Pac. Rep. 551. 

181. TAXATION—Railroads — Elevators. A grain 
elevator standing upon the lands of a railroad com- 
pany, owned by it and constituting a part of its real 
estate, is not taxable as personal property of the cor- 
poration.—Chicago, etc. R. Co. v. Houston County, 8. C. 
Minn., June 15, 1888; 38 N. W. Rep. 619. 

182. TAXATION — Mandamus — School District. A 
peremptory mandamus will not issue to the board of 
county commissioners to levy a tax to pay the interest 
on bonds of a school district, unless the right is clear 
and the school district bas had an opportunity to be 
heard.—Cassatt v. County Commrs., 8. C. Kan., June 9, 
1888; 18 Pac. Rep. 517. 

183. TELEGRAPH COMPANY—Failure to Deliver — Dam- 
num Absque Injuria.— An action against a telegraph 
company for failure to deliver a message, in which 
plaintiff was directed to meet the sender on the arrival 
of a certain train, prepared to render certain services 
which would have been of profit to plaintiff, cannot be 
maintained when no actual damage is alleged or was 
sustained.—Clay v. W. U. Tel. Co., 8. C. Ga., May 28, 1888; 
68. E. Rep. 813. 

184. Towns — Public Documents. Each town in 
New Hampshire has copies of session of session acts 
and other public documents, printed by the State and 
distributed among the towns. The object of such dis- 
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tribution is to inform the people of the towns as to the 
acts and proceedings of the government, and no town 
can make any use of such documents inconsistent with 
such purpose.— Town of Litchfleld v. Parker, 8. C. N. H., 
March 16, 1888; 14 Atl. Rep. 725. 

18. TROVER—Pleading—Usury. In trover, plaint- 
iff claiming title tothe property under a bill of sale 
from a third party, which bill was not set out in the 
complaint, defendant may show that the bill was made 
as a security for debt and was tainted with usury, with- 
out filing a plea to that effect; usury, under Georgia 
law, being sufficient to avoid plaintiff's title. —Jacques v. 
Stewart, 8. C. Ga., May 28, 1888; 6 8. E. Rep. 815. 

186. TRUsT—Constructive Trmst—Trustee ex Maleficio 
—Judgment. Circumstances stated under which a 
trust was held to be created by a contract between two 
brothers, one having obtained a confession of judgment 
by the other and bought in his share of the estate, was 
held to be a trustee ex maleficio as to all the estate ex- 
cept the amount of the judgment.—Peck v. Peck, N. Y. 
Ct. App., June 5, 1888; 17 N. E. Rep. 383. 

187, TRusT—Equity—Jurisdiction. Where a firm 
bought for one of its members a membership in a stock 
exchange for the use of the firm, it was held that a 
court of equity has jurisdiction to declare the trust 
upon which the partner held the membership and to 
decree an assignment of it for the benefit of the firm.— 
Ellsworth v. Miner, etc. Co., 8. C.Ill., June 16, 1888; 17 N. 
E. Rep. 467. 

188. TRoSTS—Resulting—Purchase of Land. ——- Where 
A furnishes part of the money for the purchase of land 
by B, under an agreement that he should have a half 
interest, but B takes the bond for title in his wife’s 
name and pays the rest of the money before it is due, B 
will hold as trustee for A as to an undivided half, and 
the excess over half the money paid by B will be con- 
sidered an implied loan.—Anthe v. Heide, 8. C. Ala., May 
31, 1888; 4 South. Rep. 380. 

189. UsuRY — Agent. To constitute a defense of 
usury upon a promissory note it is not sufficient to 
showf{that plaintiff's agent exacted usurious interest, 
without showing that plaintiff was aware of it and 
sanctioned it.—Stiliman v. Northrup, N. Y. Ct. App., June 
5. 1888; 17 N. E. Rep. 379. 

190. VENDOR—Lien. When a bond for a convey- 
ance of land recites the consideration and also states 
that some personal property is included, unless the 
vendor can satisfactorily show that the price of the 
land was ascertained and distinguished from that of the 
personally, no lien can be allowed.— Alexander v. Hooks, 
8. C. Ala., June 14, 1888; 4 South. Rep. 417. 

191. VENDOR AND VENDEE—Bond for Deed—Title. 
Where land has been sold partly for cash and partly 
for notes, a title bond given by which the vendor was 
entitled to receive payment of notes before maturity if 
he desired, it was held that the vendee could not de- 
mand the deed until he had paid all the purchase 
money, and might then require a good title, not merely 
a general warranty deed.—Linton v. Allen, 8. T. C. Mass., 
June 20, 1888 ; 17 N. E. Rep. 523. &: 

192. VENDOR AND VENDEE— Mortgage — Foreclosure— 
Fraud. Where the vendee of land which is subject 
to a mortaage for purchase money, sells the land toa 
third person, and the mortgagee after several delays, at 
the request of the vendee’s grantee, finally forecloses 
the mortgage and at the sale buys in the property: 
Held, that the vendee’s grantee was entitled to no relief 
in equity on the ground of fraud between the other 
parties.— Marsh v. Sherif, Md. Ct. App., June 18, 1888; 14 
Atl. Rep. 664. 

198. WILL—Capacity. Circumstances stated under 
which itwas held, that the evidence was not sufficient to 
show testamentary capacity in a testator eighty-seven 
years old. — Moyer v. Suygart, 8. C. Ill., June 16, 1888; 17 
N. E. Rep. 450. . 

194. WILL—Construction—Alienation. Where land 
was devised to a woman for life with power “to retain 
the same as long as she should live, and be dispased of 
as to her seems proper at her decease,” it was held, 
that she took a life estate with a power of appointment 
































by deed or will, and could therefore convey a fee. — 
Todd v. Sawyer, 8. J. C. Mass., June 21, 1888; 17 N. E. Rep. 
527. 

195. WILL—Construction — Description. Where a 
testator residing in Massachusetts directs that his 
property shall be held by his executors and trustees, 
securely investedjuntil the death of the last of the an- 
nuitants provided for by the will, when his whole estate 
should be divided among his grandchildren: Held, that 
within this clause of the will was included lands in 
Illinois not elsewhere disposed of by the will. — ale v. 
Hale, 8. C. lll., June 16, 1888; 17 N .E. Rep. 470. 

1%. WILL—Construction—Ejusdem Generis. Cir- 
cumstances stated under which a will bequeathing to a 
legatee all the wood, logs, and other named articles 
upon the homestead, and all the loose property thereon, 
was held to carry all the personalty on the homestead, 
and was not limited to articles ejusdem generis with those 
named.— Taubenhan v. Dunz, 8. C. Ill., Jnne 16, 1888; 17 N. 
E. Rep. 456. 

197. WILL—Construction—Issue. Construction of 
awillin which the testator gave a life estate in prop- 
erty to his son with remainder after his son’s death for 
life to his son’s widow, and upon her death to their 
issue.— Dexter v. Inches, 8. J. C. Mass., June 22, 1888; 17 N. 
E. Rep. 551. 

198. WILLS—Power to Sell Land. Where an execu- 
toris invested merely with the power to sell land to 
pay debts, the legal estate descends to the heirs at law 
until divested by an effectual exercise of the power con- 
ferred upon the executor. — Perkins v. Presweil, 8. C. N. 
Car., May 18, 1888; 6 8S. E. Rep. 801. 

199. WRITS— Service by Publication. It is a con- 
dition precedent to the right to make service by publi- 
cation, under Minnesota laws, that an affidavit should 
be filed, showing that the non-residence of defendant, 
or that after diligent inquiry such residence could not 
be ascertained.—Brown v. St. Paul, etc. R. R., 8. C. Minn., 
June 12, 1888; 38 N. W. Rep. 698. 

200. WRIT OF REVIEW— Where Lies. A judgment 
was rendered for defendant, and on plaintiff’s motion 
the judgment was vacated and the case restored to the 
calendar for a new trial. Later the court set aside that 
portion of the oider which restored the cause for trial. 
A writ of review, requested by the plaintiff, was refused. 
—Ryan v. Superior Court, 8. C. Cal., June 1, 1888; 18 Pac 
Rep. 598. 


























QUERIES AND ANSWERS.* 

. QuErRY No. 9. 
Parties wish to open a public road along the corpo- 
ration line of a gity of the fourth-class in Missouri; 
one-half will lie without and one-half within the city 
limits. Is the county court the proper body to take 
charge of the matter? If not, what body? E. 
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THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided in the 
Courts of the Several States from the Earliest 
Issue of the State Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor-at-Law, and Author of Treatises on 

* the “‘Law of Judgments,” “Co-tenancy and Parti- 
tion,’’ “ Executions in Civil Cases,” etc. Vol. 
C. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1888. 

This volume rounds off the cool hundred of the 

American Decisions, and our friends may well obey 

the scriptural injunction of boasting themselves upon 

taking off their armor. The last volume is fully up to 
the standard of its predecessors, and its publication 
clears the decks for the new series, the American 

State Beports. We look forward with much interest 

to the publication of the first volume of the new 

series, and no doubt it will be a worthy successor of 
those which have preceded. 
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